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The grounds whereon I delivered my opinion to the House, that the Earl of 
Strafford ought to be prosecuted for High Treason, are vanished, and for that 
reason I beg leave to alter my opinion. I see the best lawyers in diametrical 
opposition as to the nature of the offence. God forbid I should give judgment of 
death on any man, and ruin his innocent posterity, upon a law made a posteriori, 
— Speech of Lord Dighy^ one of the managers of the impeachment of the Earl of 
Strafford. 

Plus la nation k droit a une ^clatante reparation, plus il importe que Ic hant 
tribunal qui doit la lui donner soit ind^pendant. S'il cessait de Tetre, s'il y*avait 
contre lui une apparence meme l^g^re d'oppression, sa decision ne serait plus un 
jugement ; la France, 1' Europe, la posterity en contesteraient le caract^re. C'est 
dans Totre haute position et votre constitution que le pays trouvera ses plus fortes 
garanties. — Biranger, 

La France n*est pas seule attentive, tons les peuples de TEurope, les yeux fix^s 
sur notre revolution, attendent Jl leur tour pour nous juger de connaitre Tusage que 
nous allons faire d*une liberty si heureusement recouvr^e ; ils s'affligeraient car 
lis nous admirent si nous manquions de justice et de fermet^. 

Justice et non vengeance. — Id. 

Messieurs, il y a pour les nations des jours de colore ; ces jours-lk ne sont pas 
encore ceux de la justice ; mais lorsque ces momens, qui ne sont pas sans h^roisme 
et sans une haute noblesse, se sont ^coul^s, lorsque surtout la verite est apparue, 
il est un courage que la nation Fran9aise fera connattre comme tons les autres, c'est 
de s'attacher h. ce qui est vrai, c*est d*abdiquer des preventions qui ne se justifierai- 
ent plus dans Tordre de la justice, ni dans I'interet publique.— fenne^utn. 

Dear Sir, 

When I last had the pleasure of seeing you in Paris, I ven- 
tured to inquire of you the prevailing opinion among the members 
of the French Bar, on the legality of the sentence pronounced 
upon the Prince de Polignac and his colleagues, the last ministers 
of Charles X. You remember reminding me that the pro- 
ceedings on that memorable prosecution were instituted by law- 
yers of the highest eminence in their profession, and by them 
conducted in all their stages to its close ; that nothing was done 
but with due deliberation, and that, although the managers on 
the part of the Deputies and the members of the Committee 
of Accusation were most of them still alive, and were all men 
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whose devotion to the principles of the Revolution is as unsus- 
pected as their learning is indisputable, no disposition had yet been 
manifested to reconsider the decision of the Chamber of Peers. 

I own I was disappointed at the time that I did not receive 
a distinct answer to my inquiry. You directed my attention to 
an authentic Report * of the debates in both Chambers on the 
Trial, and recommended me to form an opinion for myself, 
assuring me that it was a question quite as much of constitutional 
principle as of French law, and that you and your friends would 
be' disposed to receive with indulgence, the frank expression of 
the judgment, at which a member of the English Bar might on 
calm consideration arrive. 

I trust you will forgive me for so far availing myself of your 
encouragement, as to state to you with freedom, the impression 
produced upon my mind, by a studious perusal of that Report ; 
I cannot help suspecting that my opinion does not very far differ 
from your own. Accept, at all events, my thanks for the high 
gratification I have derived from the brilliant speeches of 
Sauzet, Hennequin, Beranger, Madier de Montjau, and, above 
all, of de Martignac, in support, and in opposition to the im- 
peachment, which, apart from other considerations, and as mere 
efforts of forensic eloquence, do honour to a language already 
rich in the treasures of oratory. If you should discover the 
trace of English maxims or English prejudices in the judgment 
which I have formed on legal and constitutional points, I rely 
on your candour to remember, the frequent reference made in the 
debates to English auchorities, and how little light I have to 
guide me beyond that which is reflected from the history of the 
English Law and Constitution. 

It is now five years since Europe read with astonishment and 
admiration the wondrous history of the Revolution of July. 

• Proces des Ex-Ministres. RMation exacte et d6taill^e contenant tous les 
d6bats et plaidoyers recueillis par les roeilleurs stenographes, les interroga- 
toires des accuses, les depositions des temoins. Edition seconde, Paris 1830, 
a la Libraire Encyclop^dique de Roret, Rue Hautefeuille. 



The successful struggle which the People of France then made 
in defence of the great principles of public freedom, — ^among us 
in England, to whom experience had taught the value of that in- 
estimable blessing, excited an enthusiasm of approbation which no 
language can adequately describe. We welcomed with acclama* 
tions the authoritative testimony which that great event afforded 
to the theory of our own Constitution, and the encouragement 
which it gave to hope, for a firm and lasting friendship, based on 
a community of feelings, enmities, and interests, between the two 
nations, which, — ^in arts, in letters, and in arms, — had for ages 
maintained a noble contest for the supremacy of the world. So 
lately as 18^, Mr. Canning, in communicating to the Govern- 
ment of the Restoration the refusal of England to countenance its 
crusade against the liberties of Spain, proclaimed the title of the 
King of England to his crown, to be the will of the People ; in 
1830, the People of France rose in their majesty and their 
might, and resolved that their crown should be held by no 
other tenure. We felt, we could not fail to feel, that the foun- 
dation of your liberties must thenceforth be the same as the 
foundation of our own. No generous nature could refuse to grieve 
for the fall and exile of the elder branch of the House of Bour- 
bon ; — but, when the first pang of compassion was over, we hailed 
with undissembled joy the establishment, by the will of the 
People, of the new hereditary monarchy of France, and all true 
friends of freedom prayed with unaffected fervour, that the 
Government bom amidst the triumphs of July, might continue 
true to its origin,— great, generous, and just, — to refute the dis- 
honest fears of the enemies of popular institutions, and vindicate, 
by the scrupulous honour and integrity of its course, the charac- 
ter and the cause of all constitutional power. 

Whether or not those hopes have been realised, is a question 
which my limited information does not enable me to determine, 
and which my inclination does not prompt me to discuss. Not 
placed by the accident of station in a condition which might 
compel me to accept, and having attained no such distinction in 
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the honourable profession to which I belong, as, according to 
our habits, would justify me in assuming, a part in the public 
affairs even of my own country, I cannot presume to form, much 
less to hazard an opinion on the conflicting information which it 
would be necessary to examine, before any safe judgment could 
be formed on the failure or completion of the promises of July. 
It is yet much too soon to say that any just expectations have 
been frustrated. Five years — a large deduction from the life 
of man — are but as a day in the life of nations. Until the men 
of the Revolution have passed it on to their Posterity, the Revo- 
lution can scarcely be considered accomplished. It is only on 
such detached portions of it as are settled and concluded, which 
may still be reviewed and repaired, but which cannot be modified 
or undone, that a final judgment can yet be formed. It is to such 
a portion of the history of your Revolution, which I have been 
led to examine by no political views or predilections, but by its 
natural connexion with legal and constitutional studies, that I 
now request your attention. 

Your Revolution was in one respect, as compared to ours, un- 
fortunate. It was not until the impeachment of Sacheverell, 
in the reign of Queen Anne, when personal heats and animosities 
had had time to cool, that the Whigs, then represented by the 
Lechmeres, the Stanhopes, the Walpoles, and the Jekylls, sought, 
or, as Mr. Burke * says, made an opportunity f of recording a clear 
and authentic vindication, in a Court of Justice, of the political 
tenets ai)d conduct of their party in the Revolution of 1688. The 
ministers of James II. had been permitted to escape, because 
William of Orange, and the great men who were his advisers, 
were too wise and too politic to throw down the principles of the 
Bill of Rights, to be tried by legal technicalities, and criticised 
and contested in the heat and scuflSe of a party prosecution. They 
thought the Revolution a question not for lawyers but for states- 
men. I have understood that many persons of weight and 
authority in France, whose attachment to the cause of the new 
♦ Appeal from the New to the Old Whigs. f Appendix, I. 



dynasty and the new order of things is above suspicion, have 
lamented that indiscreet — let us hope it was honest— zeal should 
have forced the leaders of your liberal party into a diflferent 
course. Surely it is a subject of regret, that while the Charter 
of 1814 was still wet with the blood of the citizens of Paris, 
and the ink not yet dry on the Charter of 1880, when the 
bitterest resentments were yet unsoftened by time, and injuries 
were too deep and too recent to be forgiven, that the Govern- 
ment of July should have been forced to combine the justifica- 
tion of the events to which it owed its origin, with the legal 
prosecution of a criminal charge. The administration of justice* 
or the principles of the Revolution, one or other, could not fail 
to suffer by this confusion. A legal sentence, the result of an 
indictment preferred before a judicial tribunal against a fallen 
political party by its dominant opponents, must, from its very 
nature, be too technical and limited to embody anything but a 
libel on the Revolution of July. Criminal judgments, according 
to the admirable system which prevails in France, and which were 
well worthy of imitation here, speak for themselves. A Court 
of Cassation is not the sort of tribunal by which your Revolution 
should be tried ; but I respectfully ask of the lawyers of France, 
what judgment a Court of Cassation would form of the legal 
merits of the Arret pronounced against the Prince de Polignac 
and his colleagues by the Chamber of Peers ? It is by that 
ArrSt^ — if it remain unrepealed until a slow and lingering death 
shall have worked its completion, that the men of the Revolution 
and the Revolution itself must be judged, and much do I fear 
that, on account of its injustice and illegality, both will be con- 
demned. Yet a little while — and it will be too late for the principal 
actors in that mockery of law and justice,— the de Bastards, the Pas- 
quiers, the B^rangers, the Persils, the Madiers de Montjau, the 
Mauguins, the Bertins de Vaux, the Salvertes, and their scarcely less 
responsible abettors the Dupins, and the Odillon Barrots, men who 
•are now the glory of your magistracy, your tribune and your 
Bar, and of whom indeed any nation might be proud, to save their 
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memory as lawyers and as statesmen from the reproach of having 
abused then* great abilities in the support of a vindictive prose- 
cution against the ministers of Charles X., and of extorting from 
a court, counted out for the occasion, and coerced into a declara- 
tion of its competence, a cruel, illegal, self-refuting decree. No 
historian of the times we live in, can record the events of your 
Revolution, without reference to the men who have achieved an 
honoured or disgraceful memory in our civil struggles and con- 
tentions. The distinguished men whom I have ventured to 
name, have still in their power to choose with whom they would 
be classed, with Sidney and with Russell, who died for the 
principles, with Lord Somers, who, in the declaration of right, 
vindicated the cause of our Revolution, or with St. John, and 
Pym, and Nicolas, and Wilde, and Prynne, who hunted Laud 
and Strafford to the scaffold. 

It is impossible to advert to the trials for high treason, and the 
debates on impeachments and on bills of attainder by which our 
history is disgraced, under the Commonwealth and the dynasty 
of the Stuarts, without shame and confusion. The Earl of 
Strafibrd being arraigned on nine general and twenty-eight special 
articles, amounting, as it was alleged, accumulatively to the charge 
of high treason, the Peers were urged by the managers of the 
impeachment, first in their judicial and then in their legislative 
capacity, quocunque modoj to* concur with the House of Com- 
mons, and their united efforts at length extorted a condemnation 
from the King f . In the Archbishop's case, although the judges 

* Trial of Strafford, State Trials, 
f On the l8t of May the King came to the House of Lords, and sent for the 
Commons, and made a speech wherein he told them that he could not in con- 
science condemn the Earl of Strafford of high treason ; that he observed the 
earl had been guilty of misdemeanours, and he did not think he was fit to serve 
any more in the Commonwealth, but he hoped there might be some way found 
out to satisfy justice and their own fears, without pressing upon his majesty's 
conscience, for that no fear or respect whatsoever should ever make him go 
against his conscience. May 9th, the king consulted several bishops and 
judges. May 10th, the bill received the royal assent. May 12th, the earl was 
beheaded. — Tiial of Strafford, 



had declared that the facts did not amount to treason, the House 
of Commons, by an Ordinance, resolved that they did, and sent 
up a message to the Peers to "quicken" them, and suggest that 
they would do well to agree to the Ordinance ere the multitude 
came down and forced them to it. We learn also from Heylin, 
that for the more effectual *' quickening'' of their Lordships, the 
Commons passed another ordinance, importing the displacing 
them from all those places of power and command they had in 
the army ; and another, that for the better despatch of public 
business, the Lords would please to vote and sit with the House 
of Commons, — and thus coerced them into compliance. 

These are indeed memorable and melancholy instances of the 
perversion of law and justice to the purposes of personal hatred, 
revenge, and ambition — but we at least shall never rummage 
for precedents in this part of our history. Right was done to 
the memory of the Earl of Strafford, by the 29th of the 13 & 
14 Car. II., which, after reciting 

*' That he was impeached of High Treason upon pretence of endea^ 
vonring to subvert the fundamental laws, and called to a public and 
solemn arraignment and trial before the Peers in Parliament, where he 
madQ a particular defence to every article objected against him, inso- 
much that the turbulent party then seeing no hopes to effect their 
unjust design by ^n ordinary way and method of proceedings, did at 
last resolve to attempt the destruction and attainder of the said Earl 
by an Act of Parliament, to be therefore purposely made, to condemn 
him upon accumulative treasons, none of the pretended crimes being 
treason a^part, and so could not be in the whole, if they had been 
proved as ihey were not, enacts, — 

** That all records and proceedings of Parliament relating to the said 
attainder be wholly cancelled, and taken off the file, or otherwise de- 
faced and obliterated, to the intent the same may not be visible in 
after ages, or brought into example to the prejudice of any persons 
whatever." 

I have been thus particular in adverting to the history of Lord 
Strafford's attainder and of the impeachment of Archbishop Laud, 
on account of the evident traces of deep and anxious study of 
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them, which I find in the trial of the Ministers of Charles X. 
Pity ! that one of the most prominent features of your Revolution 
should be open to a charge of resemblance to so disgraceful a 
passage in the history of England ; and that the generosity and 
honour of the French nation should not yet have insisted on the 
expunging of all trace and record of it, or at least screened it from 
the censure of impartial history by a plenary act of peace and 
reconciliation. 

Our Revolution, on the contrary, was tempered by a holy 
dread of all unconstitutional practice, and marked by a scrupu- 
lous anxiety to keep wide of the precedents of judicial injustice 
which had disgraced the domination of the Stuarts. This total ab- 
fitinencefrom political prosecutions for acts dcme before the accession 
of king William, affords the most convincing proof of the pure 
patriotism and sincerity of the eminent Statesmen who were the 
counsellors of that sagacious Prince. It is plain from the whole 
tenor of their conduct, that their resistance to king James, 
forced upon them by a sense of hard necessity or imperious duty, 
was regulated by an ardent attachment to the liberties of their 
country, and a firm determination to extirpate all abuses from the 
practice of the Constitution. In their comprehensive view of the 
end and object of the Revolution, it was an era not of animosity 
and revenge, but of peace and condonation. They made full 
reparation for the past, they took ample security for the future. 
It was with the utmost possible reluctance that the Government 
could be induced to promote impeachments, even for acts of trea- 
son done after the expulsion, or as our constitutional authorities, 
(with a tenderness for antiquated notions to which you have shown 
yourselves superior), are pleased to term it — the abdication of 
James II. Lord Sunderland was liberated by the express 
order of king William ; the impeachment of Sir Adam Blair and 
others, for a conspiracy to depose their Majesties, was allowed to 
drop*; the attainders of Russell and Sidney, and the other 

• The great mildness of the king's temper and the gentleness of his govern- 
ment, if it gave too much boldness to those who began to set up an open oppo- 



victims of the barbarous JefTeries, were solemnly reversed, and 
finally, in 1690, that great and healing measure, the Bill of 
Indemnity, which had been constantly and earnestly recom- 
mended by the King, passed both houses of Parliament *. We 
learn from Tindal, that of all the instruments of arbitrary power 
thirty-five only were excepted, some of whom were already dead, 
and that few or none were made examples of the justice of the 
nation f. 

The clemency of king William in his endeavours to pass this 
measure, was not more conspicuous than the prudent caution of 
Parliament to prevent, in all time to come, the scandals of 
judicial injustice which had dishonoured the preceding reigns* 
Accordingly, so soon after the Revolution as 1691, we find that 
the establishment, in a region above the career of political storms, 
of an independent tribunal, to take cognisance of cases of high 
treason, occupied the attention of both houses in a free conference 
on the Bill of Trials |. The history of that bill, in a constitutional 
point of view, is most instructive, and I may be excused for 
calling your attention to the mischiefs which it was intended to 
remedy, on account of the striking contrast exhibited on this 
single point by the Revolutions of 1688 and 1830. 

By our ancient law. Peers, indicted for treason or felony, 
were tried before the Court of the Lord High Steward of Great 
Britain. This office, formerly hereditary, had for many cen- 
turies been granted 'pro hoc vice^ by commission under the great 
seal ; which reciting an indictment found by a grand jury, in 
the Court of King's Bench, or at the Assizes, gave to the Lord 
High Steward power to receive and try it secundum legem ef 
amsvjetudinem Angli(B%, The indictment being certified from 

sition to him, yet it gained upon the greater part of the nation, who saw none 
of those moving spectacles that had been so common in former days. — Continual 
Hon ofRapin, 144. 

* Continuation of Rapin, vol. i. 346. 

f The name of George Lord Jeffries is there, but he was dead. 

% Cobbett's Parliamentary History, vol. v. 691. 

§ Blackstone, vol. iv. 261. 
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the inferior court, the Lord High Steward issued his precept to 
summon eighteen*, twenty, twenty-three, and latterly an indefinite 
number of Lords Triers, selected from the body of the House of 
Lords, to try the indicted Peer. As no Peers, but such as were 
thus selected, could sit upon the trial, and the Lord Steward 
himself was appointed by the Crown, a tremendous engine of 
oppression was always in the hands of the Minister, or of the pre- 
dominant faction f . This trial could only be had during the recess 
of Parliament, and Lord Delamere, the last peer tried before the 
Lord High Steward, in the reign of James II., would have 
barred his jurisdiction on that ground, alleging that he was 
accused during the Session of Parliament, and ought not to be 
put to answer out of Parliament. A more remarkable example of 
the injustice of which this Court might be made the instrument, 
is recorded in the Life of James, the first Duke of Ormond, by 
Carte. He tells us that Charles II., being harassed by the 
exhaustion of his treasury, and weary of the restraint imposed 
upon him by the virtuous firmness of Lord Chancellor Clarendon, 
of whom, from his earliest infancy, he had learned to stand in 
awe, resolved to sacrifice that Minister to the vengeance of his 
enemies, and accordingly agreed with the Duke of Buckingham, 
that if the Duke would do his business by obtaining the supplies 
from the Commons, he would use his best endeavours to promote 
the impeachment of the Earl for high treason. Animated by 
this encouragement, the Commons sent up articles of impeach- 
ment for high treason, demanding that Lord Clarendon should 

* duand un seigneor de Parlement $era arrein de treason ou felony, le roi 
par ses lettres patents fera un grand et sage seigneur d'^stre le grand seneschal 
d*Angleterre, qui doit faire un precept pur faire renir XX. seigneurs ou XVIII. 
^Yearb, 13 Hen,Sth,\l. 

. t The managers of the peers on the conference on the bill of trials, contended 
that this mode of trial was brought in by Hen. VIII. to take off those that he 
did not like ; that in his time the Duke of Buckingham was taken off in this 
manner by Cardinal Wolsey ; that Anna Boleyn was condemned by her own 
father, and, afterwards, a party was chosen to condemn the Duke of Somerset 
and the Duke of Northumberland. — CobbeU's Pari- Histori/, vol. v. p. 698. 
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be sequestered from ParliameDt, and committed to the Tower ; 
and this the King supported by giving express directions to 
Sir Heneage Finch, whose silence he had observed, to be active 
and promote the business. The Lords, however, rejecting the 
authority of the cases of Laud and Strafibrd, refused to entertain 
a case of cumulative and constructive treason ; and the Com- 
mons, after an ineffectual attempt to intimidate them by Ordi- 
nances and Resolutions, conceived a design, which the King 
countenanced, to prorogue the Parliament, and so try the Earl 
before the Lord High Steward, and a Court of Triers nominated 
by the Crown ; but Lord Clarendon, who had reason to dread 
the judgment of twenty-four such persons as should be picked out 
by the Duke of Buckingham, took the advice of his friend. Lord 
Arlington, and disappointing the ingratitude of his Sovereign, 
and the vengeance of his enemies, withdrew from the Kingdom*. 

This iniquitous jurisdiction was, at the Revolution, the 
great grievance of the Peers, and the Commons, after long de- 
bate, consented to redress it by an act for regulating trials in 
cases of treason. 

This act, after reciting, that 

** Whereas by the good laws of the kingdom^ in eases of trials of 
Commoners for their lives^ a jury of twelve freeholders must all agree 
in one opinion^ before they can bring in a verdict^ either of acquittal, 
or condemnation of the prisoner : 

And whereas, upon the trials of Peers and Peeresses, a major vote is 
sufficient either to acquit or condemn : enacted. 

That upon tlie trial of any Peer or Peeresses, either for treason or 
misfnrision, all the Peers who have a right to sit and vote in Parlia" 
menty shall be duly summoned, twenty days at least before every such 
trial, and that every Peer so summoned and appearing, shall vote oa 
the trial of such Peer or Peeress, so to be triedt. 

This remarkable statute, passed at a time when the adherents 
of the fallen dynasty were still strong and numerous, and the 
failure of issue from the marriage of William and Mary threw 

• Cartels Life of Ormond , vol. ii. book iv. 341 . 

t Cobbett's Parliamentary History, vol. v. ; 7 & 8 Will. 3, c. 3. 
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a cloud of uncertainty over the succession to the Crown, brings 
me at once to the consideration of the composition of your Cham- 
ber of Peers, when the Ministers of Charles X. were arraigned for 
treason before it. 

I find, that on the day the disastrous ordinances were signed, 
335 Peers, all sitting by no other title than the creation of the King^ 
formed the upper house of the French Parliament. The constitu- 
tion of this august chamber, composed as it was of the purest and 
most ancient nobility of Europe, of all the illustrious representatives 
of theglories of the Imperial reign, of the dignitaries of the national 
Church, the great statesmen of the Revolution, the Consulate and 
the Empire^ the successors of the L^Hopit&ls, the D^ Aguesseaus, 
the Mol^s, the Malesherbes, " that second priesthood, whose duty 
is to minister in the temple of justice" and prevent its profana- 
tion, could not suffer in the comparison with that of any delibera- 
tive Assembly of which the history of ancient or of modern times 
attests the existence. ^^ The elevation of its position gave to all its 
members a commanding prospect of their duty^— all the elements of 
courage, of dignity, of learning, of authority, seemed concentered 
within their walls. They could not miss the right road by mis- 
take ; they were above all temptation to depart from it by design. 
Their conduct for many years had not been open to the reproach 
of servility to the Court. They had won, by numberless proofs 
of devotion to the principles of the Charter, the respect and 
confidence of the country. 

To the justice and thehonour of this Senate, the Royal legislator 
of 1814 had, by the 55th article of the Charter, entrusted the right 
of sitting in solemn judgment on the subjects of France, whose 
responsibility as Ministers was, thenceforth, to be the safeguard of 
the Throne. 

• " The Chamber of Deputies shall have the right of accusing the 
ministers^ and of impeaching them before the Chamber of Peers^ which 
alone shall have the right of sitting in judgment upon them." 

• Charterofl8l4, art. 55. 
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Of these 335 — when sitting in their judicial capacity, a mino- 
rity of three-eighths sufficed to pronounce an acquittal. On the day 
the Prince de Polignac and his colleagues were brought as crimi- 
nals before that Chamber in which they had lately sat as Minis- 
ters of the Crown, ninety-three had been degraded from the rank 
and privileges of the Peerage, during the few days in which a 
minority of the Deputies, assuming the power of a convention, 
had established a new Charter, a new Dynasty, and a new Legis- 
lature for France. Fifty more were disqualified under the consti- 
tution hddie during the first week of August, by their refusal to 
sacrifice what they deemed to be the right of a blameless child, 
and cheapen their allegiance by its transfer from the elder to the 
younger branch of the house of Bourbon. So that in a Chamber, 
by the constitution of which the votes of three-eighths were suffi- 
cient to acquit, * more than three-eighths, since the commission 
of the acts imputed as crime, had, on account of their presumed 
opinions — and if not for the express purpose of ensuring a con- 
demnation —at least at the suggestion of the most eager promoters 
of the impeachment, without trial had, or cause assigned— been 
summarily expelled. Whether or not it was right to degrade the 
former Noblemen, I do not inquire. That goes, as we lawyers say, 
to the merits of the Revolution, a question for French statesmen, 
pas de ma competence. Neither do the limits which 1 have pre- 
scribed to this review, permit me to question the policy or the 
right of the deputies who placed the crown upon the head 
of the Duke of Orleans, to exact a new oath of allegiance 
to the family which thenceforth was to co-operate with the new 
Legislature in the government of the Kingdom. I treat this por- 
tion of the subject merely as a question concerning the adminis- 
tration of justice in the highest Court of judicature, as a matter 
of constitutional and of criminal law, as momentous to us as to 
you — to all, indeed, who are interested in the cause and the cha- 
racter of constitutional Government. It is important to us that 
a broad distinction should exist between constitutional and regi- 
De Martignac, Speech for Prince de Polignac, Proces des Ministxes. 
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cide law, and in our history at least, since the Dynasty of the 
Tudors, with the single exception of the ordinance of the Com- 
mons, in 1648, for erecting a high court of justice, for the trial 
of Charles I., the shameless iniquity of this procedure is without 
a parallel *. Well might the illustrious orator, the generous and 
eloquent defender of the Prince de Polignac, exclaim, — 

*' Everywhere — ^in France, and out of France, all men who are not 
deprived, by the agitation in the midst of which we live, of the faculty 
of reflection, who form a just appreciation of events, and weigh the 
rights which are affected by them, say to the ministers of Charles X. 
now at your bar. You are not before the judges promised to you by 
the law. " 

The largest majority which finally voted for any one article of 
the impeachment was 140 ; ten were excused on the plea of 
relationship to the accused ; 143 were absent for the reasons 
above stated ! 

Admitting, however, for the sake of argument, that the Peers 
assembled at the palace of the Luxembourg, when the Prince 
de Polignac and his colleagues were arraigned before them, were 
entitled to exercise all the rights, political and judicial, which the 
Chamber of Peers in the plenitude of its independent, unim- 
paired authority, had been accustomed to assert, there remained 
the still more important question — of Jurisdiction and Compe- 
tence in the Chamber of Peers at any time, to take legal cogni- 
sance of the charge. 

In discussing this question, most of the difficulties which might 
be supposed to embarrass a stranger to the practice of your tribu- 
nals, are removed by the cautious and deliberate system of proce- 
dure, for every step of which a cause and reason is placed on 
record, the principle of which prevails, I believe, in every French 
court of criminal judicature, but above all in the exhibition and 

* In tlie Earl of Strafford's case, a question ^as raised by the managers of 
the impeachment, whether the Peers, created* since the commencement of the 
proceedings, should be allowed to vote. Those who had courage to remain 
were not molested. — ClarendorCs History of the RehelUon. 
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trial of accusations before the Chamber of Peers. It will appear 
that the condemnation of the Ministers of Charles X., was not an 
act of legislative power exercised by the two Houses with the 
assent of the Crown, like our bills of Pains and Penalties or of 
Attainder, but a legal trial before a high Court of justice, which 
had no power at all except under the Charter, which limited and 
defined its jurisdiction. Writing to a lawyer, I need not insist 
on the importance of this distinction. With us. Bills of Attain- 
der, i, e, ex post facto laws, even in cases of clear, unques- 
tioned, aggravated guilt, such as the case of the assassins who 
wounded Sir John Coventry, 22 & 23 Charles II, or in the 
case of Bishop Atterbury ♦, 9 Geo. I. c. 17, where the inten* 
tion was probably merciful, have never passed without earnest 
protest and opposition. They have by all our most distinguished 
constitutional authorities, from I^ord Somers to Mr. Fox, been 
stamped with reprobation ; and were it not for the terrible light 
which it throws upon the opinion entertained by the Peers them- 
selves of the vital question of their own jurisdiction, the refusal 
of the Chamber of Deputies to give the sanction of 1830 to their 
introduction, would be a feature in this prosecution on which the 
true friends of the Revolution might dwell with satisfaction. 

Was then the Chamber of Peers competent to entertain the 
charge? This is a mere question of law, and as such I will con- 
sider it : if the Peers were competent, I shall no doubt be cor- 
rected ; if they were not, — the prisoners at Ham are illegally 
detained, and the Revolution, which claims^ like ours, to have 
vindicated the supremacy of the law over arbitrary power, is 
a fraud upon France and the world. 

It was admitted on all hands, that, as a court of justice, its juris- 
diction rested on the 56th article of the charter above cited, and 
the 66th was as follows : — 

" They can only be accused of acts of treason and of embezzlement. 
Specific laws shall be passed to define the nature of these crimes, and 
to regulate prosecutions for them." 

• Lord Cowper's Protest— Lords' Journals. 
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It was admitted also that the great principle common to the 
criminal jurisprudence of all civilised nations, and consecrated in 
the penal code, that principle for which the faith of France stood 
pledged to the ministers, their families, and their friends, must 
govern the prosecution. 

Article 4. No punishment shall be inflicted for any crime or any 
infraction of the law, which has not been enacted by law before the 
commission of the crime *. 

-f The Act of Accusation expressly recognises these principles. 

" The Chamber of Deputies accuses MM. de Polignac, de Peyronnet, 
Chantelauze, de Guernon Ranville j:, d*Haussez, Capelle and de Mont- 
bel, ex-ministers who signed the Ordinances of the 25th of July, of 
treason. 

" For having abused their power to pervert the elections, and to 
deprive the citizens of the free exercise of their civic rights. 
. *' For having, in an arbitrary and violent manner, changed the insti- 
tutions of the kingdom. For having been guilty of a conspiracy against 
the interior safety of the state. 

" For having excited civil war, by arming or urging the citizens to 
arm against one another, and caused devastation and massacre in the 
capital and elsewhere." 

Crimes within the 56th articles of the Charter of 1814, and articles 
91, 109, 110, 123, and 125, of the Penal Code §. 

This act of accusation was adopted by the Chamber of Depu- 
ties, on a Report presented by Monsieur Beranger, in the name 
of the Commission of Accusation, composed of MM. Daunou, 
Beranger, Caumartin, Madier de Montjau, Baron Pelet, Baron 
Lepelletier d'Aulnay, Bertin.de Vaux, Mauguin, and Salverte; 
men who, I am informed, then stood as they do now, in the 

* Nulla contravention, nul delit, nul crime, ne pen vent etre punis de peines 
qui n'^tant pas prononcees par la loi avant qu'ils fussent commis.— ^r/, 4, 
Code Penal, 

f Appendix II. J Frocks des Ministres, vol. i. p. 34. 

} The text of these articles will be found in the discussion of the several heads 
of accusation to which they respectively apply. 
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highest estimation as public writers, lawyers and patriots ; but 
who had always been the bitter, irreconcileable opponents of the 
accused Ministers. 

Here, let us pause for a moment, to reflect upon the tremendous 
difficulties which occurred at the very threshold of the prosecu- 
tion ; difficulties by no means new to the lawyers of France, and 
which (you must allow me to speak with freedom) seem to me. 
insuperable by men nd^ actuated by a vindictive determination, 
per fas aut nefasy to obtam a conviction. These difficulties were 
almost identical with those by which Lord Digby, Pym, St. 
John, Vane, Prynne, &c., were perplexed, in their murderous 
pursuit of Laud and Strafford to the death, and they were solved 
by recourse to the same unprincipled and never to be too much 
condemned expedient^ a charge of accumulative and constructive 
treason. 

Lord Strafford and Archbishop Laud were accused of 
treason, not because any one really supposed that they had been 
guilty of that crime, but because impeachment for high crimes 
and misdemeanours could only be followed by flne and imprison- 
ment, and nothing less than death could appease the vengeance 
or quiet the guilty consciences of their enemies *. 

The Ministers of Charles X. were accused of treason, not be- 
cause any one supposed that they had in fact been guilty of it, 
but because the Chartei^ had expressly limited to that offence the 
jurisdiction of the Chamber of Peers ; and because, for any other 
charge, there could be no trial and no condemnation. 

Heedless of all established principles of law and justice, in 
utter, contempt and scorn for the example of our Revolution, 
the deliberate judgment of two centuries, and the certain ver- 
dict of history, the managers of the impeachment against the 
Prince de Polignac and his colleagues set before them the 

* The question between Pym and Strafford was, who should be first in the 
field. Strafford came up to town with an impeachment against Pym and 
others for inviting the Scots to invade the kingdom, — RushxixyiiJis Strafford, 
p, 1. 
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example of the English Commons in 1640, and 1643, and, knowing 
the impossibility of establishing any act of treason in the sense in 
which that crime had ever been understood in France, or else- 
where, they followed step by step the track of Pym and Prynne 
and Vane, and selecting certain articles from the Penal Code, on 
the infraction of which a severe punishment attached — they de* 
termined that, pro hdc vice, the crimes specified in those articles 
should be deemed treason, and that, as treason, the Peers should 
be coerced or cajoled to adjudicate upon them. What other 
course could they possibly pursue ? What alternative had they, 
but. the abandonment of the prosecution ? 

£xcept for the crime of treason, there was no court with the 
shadow of competent jurisdiction. Without giving the name of 
treason to crimes which no man had dreamt of calling treason 
before, the great principle of criminal law cited from the Penal 
Code must have been violated, or no punishment could have fol- 
lowed the conviction of the ministers. In this dilemma, the pre- 
cedent established in the cases of Laud and Strafford came to 
their assistance, and after briefly recapitulating the substance of 
the facts to be put in evidence against the Ministers, the Re- 
porter of the Commisi^on gravely informs the Chamber, that 

'' All these facts constitute the crime of treason within the meaning 
*of the 56th article of the Charter." 

If it were possible to be gay in contemplating the deplorable 
desecration of the revolution of July, by this melancholy per- 
version of right and justice to the purposes of poUtical vengeance, 
it would be amusing to observe -the sensation produced upon the 
Chamber of Deputies by this attempt to introduce into the 
jurisprudence of France the doctrine of accumulative and con- 
structive treason. 

* M. Villemain objected to the terms of the accusation, and at 
once put the principle of it in issue, by moving as an amendment, 

• Proces des Ministres, vol.i. 61. 
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*' That the ministers should be simply accused of treason," 

leaving to the Peers the common right of all judicial tribunals, 
to judge whether treason had been committed or not. 

. " Une voije de gauche — You may as well acquit them at once. 
^' Une autre voix -— In that way, no punishment can be inflicted on 
them* 

Monsieur His. — " Gentlemen, I entreat you to reflect that, if you 
adopt the amendment moved by M. Villemain, you pronounce a full and 
entire acquittal of the ministers. The Charter has declared that the 
ministers should only be responsible for crimes of treason and embez- 
zlement — crimes, the penal character and punishment of which were to 
be established by ulterior laws. No such laws have ever been made, 
it is therefore absolutely necessary to pray in aid the Penal Code ; but 
inasmuch as the penal code is silent on these crimes of treason and 
embezzlement, if the amendment be adopted, the accusation will be 
altogether illusory, and the ministers will receive a full and complete 
acquittaL" 

In this state of confusion, this dignus vindice nodus, M. Mau- 
guin, one of the members of the committee whose report was then 
under discussion, arose and spoke as follows : — 

" The difficulties by which the Chamber is perplexed have also agi- 
tated yoor committee : it has not escaped us, that, in accusing the 
ministers of treason before the peers, we in fact demand the applica«> 
tion of the Charter of 1814. Now as the laws which were to deter- 
mine the punishment of that crime have not yet been passed, there 
would be no punishment to inflict upon them. This will be their great 
argument — they will tell you. You cannot condemn us, there iirno 
law which attaches any punishment to our crime. 

" 1 know that in cases of political crime, political bodies are sove- 
reign judges ; but until the Chamber of Peers has given you the secu- 
rity of some precedent in this matter, your committee have thought 
right to add to the principal charge of treason the particular crimes 
which have been the consequence of it, for you are not quite sure that 
the Chamber of Peers will consider treason as a crime (^ah / ah I mur" 
murs). The course proposed would open too wide a career to arbitrary 
power, and allow too much law to those who have not recoiled before 
the blood of our countrymen {aux voix, avx voix), *' 

c 2 
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Do not suppose, my dear sir, that MM. His and Mauguin 
are without authority. 

Mr. St. John's argument * on the legality of the attainder of 
Lord Strafford is to the same effect. 

" And (said the learned gentleman ) as to what is so often inculcated, 
that the law ought to precede the punishment, I answer. Why should 
he expect law that would take it from others ? We allow law to hares 
and deer, hut it was never accounted foul play to knock foxes and 
wolves on the head. Besides, this is malum in se — an offence against 
the light of nature — against the dictates of the dullest conscience. He 
well knew that he offended the promulged and ordinary rules of law. 
Crimes against law have heen proved, have been confessed, so that the 
question is not de culpd sed de peend ; and though his lordship has 
asserted that twenty felonies cannot make a treason, we must differ 
from him if he means in the legislative power, for he that deserves 
death for one of these felonies, deserves a death more painful and igno- 
minious for all together. " 

You will find also, in the Histoire de la Revolution Fran^aise^ 
by Mignet f , more modern authority for the same doctrine. 

'^ The same men (said St. Just) who are about to sit in judgment 
on Louis, are also to lay the foundation of a republic. Those who 
think it of the least importance that the punishment of a king shoidd 
be just, will never be the founders of a republic. Fellow-citizens, if 
the Roman people after six hundred years of virtue and of hatred of 
kings — if Great Britain, after the death of CromweU, spite of all its 
energy, saw regal power restored, what have not good citizens and 
friends of liberty to fear, when they see the axe trembling in your 
hands, and a people on the very first day of their freedom respecting the 
remembrance of their chains. " 

The opinion of St. Just on the occasion referred to, received 
the cordial approbation of Robespierre. Such, indeed, must ever 
be the logic, or, as Mr. Burke would say, the gibberish, addressed 
to imcompetent tribunals by prosecutors determined to con- 
vict. I sincerely wish I could have omitted the last part of the 

• Trial of Strafford, Clarendon's History uf the Rebellion, vol. i. 
t Vol. i. 438. 
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speech of Monsieur Mauguin, that I might have the pleasure of 
acknowledging that the strong, and, as I think, most un- 
justifiable opinion to which he lent the sanction of his name, was 
at least couched in language becoming his position in Parliament 
and at the Bar; he has since distinguished himself by a generous 
and remarkable testimony to the dignified and honourable, and, 
above all, truly French conduct, of M. de Polignac, in his ad- 
ministration of the department of Foreign AflFairs, — conduct, by 
the bye, in relation to Algiers, against which the British Govern- 
ment, then represented by the Duke of Wellington and Lord 
Aberdeen, strongly remonstrated. He desired also to excuse 
himself from giving evidence against the Ministers on grounds 
which I do not see to have been absolutely imperative. M. Mau- 
guin is a man of spirit and courage, and his patriotism is as un- 
suspected as his career has been independent. To be candid with 
you, I have prefixed to this letter a citation from the speech of 
Lord Digby, in the hope that it may meet his eye. Indeed, it is 
only justice to him and to the leaders of the revolution to remark, 
that they evinced throughout the trial a spirit of fairness, and 
adhered, without exception, to the respectful language due to 
the high rank and to the great misfortunes of the accused. 

It was in the midst of this confusion and uncertainty respect- 
ing the nature of the crime, the punishment legally to be inflicted 
for it, and the existence of any court of competent jurisdiction to 
try it, that the Chamber of Deputies resolved to adopt the act of 
accusation, recommended to them by their commission, and to 
send it up unaltered to the Peers. The Peers appointed four of 
the most distinguished members of their body, MM. le Baron 
Pasquier, President ; le Comte de Bastard, le Comte de Pont^- 
coulant, and le Baron Siguier, to be a committee, to examine 
and report upon it ; and on the 29th November, 1880, M. le 
Comte de Bastard, in the name of the Committee, read their 
Report to the Chamber. The object of this Report appears to 
have been, to inform the conscience of the Peers, of the grounds 
upon which they were called upon, to entertain the accusation 
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already Voted by the Chamber of Deputies. Id such a docu* 
ment, the vital question of the jurisdiction or competence of the 
Court of Peers could not fail to occupy a prominent place ; and 
from no persons could a right decision on its merits be more 
confidently expected than from the noble and learned personages 
who were named on that commission. 

The Report commences by an elaborate panegyric on the 
authority and dignity of the Chamber of Peers. After com- 
paring it to the Senate of ancient Rome, the great Council of the 
Amphictyons^ and the British House of Lords, the Reporter pro- 
ceeds to affirm, that, ^^ on account of its exalted rank, and the in- 
dependence secured to it by the staibUxtydl its constitution and the 
number of its members, it, above all other tribunals, is eminently 
calculated to secure to society and to the accused all those pledges 
of learning, firmness, and authority, of which, in the great causes 
which occur but once in a century, and in which the destinies of 
nations are involved, justice is most in need.^ After stating the 
facts on which the accusation sent up by the Deputies rested, 
Monsieur de Bastard approaches the great question of the 
jurisdiction of the Chamber ; and so far from adopting the view 
with which the accusation had been preferred, it will appear, 
from the following extract of the Report, that the Chamber of 
Peers was in direct collision with the Chamber of Deputies— the 
Deputies insbting that the crimes imputed to the ministers were 
treason, and, as such, within the jurisdiction of the Peers — the 
Peers stating a clear opinion, that they could only be reached by 
the exercise of legislative power — the old expedient of a Bill of 
Attainder, which the impatience of the Commons and the in* 
tractability of the Peers of England had rendered necessary in 
the cases otf Laud and Strafibrd. 

* " As to the question of your jurisdiction^ you cannot adcnowledge 
or affirm it unless the exact nature of the accusation be distinctly ascer- 
tained f. But for this purpose it is above all things necessary to 

■ * Report of the Committee of Peers. Procei des Ministres, vol. ii. 61. 
t Qualij&ee. 
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examine the law> under the empire of which the crimes charged in the 
accusation were committed. 

*' The 47th article of the C<m8titutional Charter of the 14th of 
August, 1890, deckres, that the Chamber of Deputies shall have the 
right to accuse the Ministers, and to impeach them before tbe Chamber 
of Peers, which alone shall have the right of sitting in judgment upon 
them. The 55th artide <^ the Charter of 1814 was word fat word the 
same. 

*' But this article was followed by one which has not been intro« 
duced into the New Charter. Bj this last article the Ministers could 
only be accused fw acts of treason and embezzlement ; and the legislator 
went on to say, that specific laws should be passed to ascertain the 
nature of those crimes, and to regulate their prosecution. 

** On comparing the enactments of the two Charters a notable differ- 
ence is manifest. According to the Charter of 1830, the Ministers 
may be accused of all s<Mts of crimes and misdemeanours ; according to 
the Charter of 1814, they could only be accused of treason and em- 
bezzlement. 

'* Now the acts of which the former ministers are accused of being the 
auth<H*s, took place under the empire of the Charter of 1814. It is 
only, therefore, in that Charter, that the legal elements of an accusa- 
tkm can be found. Under the present Charter, no doubt, the crimes con- 
templated by the articles 91, 109, 110, 123, and 125 of the Penal 
Code, might become the ground of an accusation by the Chamber of 
Deputies against the ministers of the king; but under the Charter of 
1814, they could only justify an accusation of this nature, inasmuch as 
they might be considered as included within the crimes mentioned in 
the 55th article, and these had not by any law been de^ed. At first 
view, therefore, it might be supposed that any such accusation is im* 
possible. And in truth, in cases before the ordinary tribunals of crimi- 
nal jurisdiction, a legal definition of the crime imputed to the accused 
ought to precede, not only the condenmation, but the accusation and 
process ; and it would be out of the question, to put a citizen on his 
trial, unless for an act specially fuNrbidden by the Penal Code. And so 
dear is this, that every act of accusation points out, as well the fieicts 
which constitute the corpw delicti, as the l^al enactment by which it 
is specified and defined. 

*' However, in a question of political crime, and ministerial responsi- 
bility, when a tribunal, which the constitution has placed in the midst 
of the two l^slative chambers, of which one has the right of accusing. 
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the other of sitting in judgment^ is called upon to entertain a malleK 
affecting the independence or the safety of the state^ the maintenance of 
the instituttona and kws^ of the public liberties, or the rights secured 
to individuals, it is impossiUe that, where the country has been in perils 
there should be no accusation, and that it should not be followed by 
judgment. 

'' Unquestionably, the safety and the liberty of a citizen ought to be 
preferred to the repression of a disturbance or disorder, which the l^is- 
lature has neglected to denounce. Society may, indeed, suifer by the 
omission, but the evil is not irreparable for the future ; and it would be 
unjust, that any punishment should attach to one who had previously 
not been warned by some law, of which he had infringed the prohibition. 
It is otherwise, when the safety and liberty of the country have been 
endangered by these who ought to have watched over their preservation, 
for the liberty and security of all are preferable to those of a few. 
Such audacious abuses of power are often without remedy. Those who 
commit them declare war against society, and society must arm itself 
against their attacks. Political justice is not only by public law, but 
also by the law of nations — it is inherent also in the natural right 
which every people has to look to its own preservation. It can never, 
therefore, be without tribunals, or want for laws. 

'< Whatever may be the reason of it, the promise held out by the 
Charter of 1814 has not been kept. In this state of things, it is the 
duty of the Chamber of Deputies which accuses, and of the Chamber 
of Peers which sits in judgment, to supply the absence of any l^al 
definition of the crime of treason. The acts of such a trial as this are 
not merely judicial^ they partake also, necessarilyy of the legislative 
character ; andy in fact, the power which in this matter regulates the 
pi^cedurey ascertains the legal character of the facts, fixes the punish' 
menty applies the principle while establishing ity enacts the lawy cmd 
forthwith employs it to pronounce judgment. This is the command of 
necessity, which abrogates all power, and is the most imperious and 
irrefragable of all laws. 

'* In the present case, the case of an accusation of treason, preferred 
by the Chamber of Deputies against the ministers, so long as there is 
no anterior law which defines the crime and fixes the punishment, 
which the Court of Peers may pronounce or modify, it is absolutely 
necessary for t?ie Chamber to make use of its legislative power. It 
ceases to be a right, and becomes a duty ; for if the court did not enact 
a punishment in pronouncing condemnation, the condemnation would 
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be most iniquitous, ihcumuch as it would inflict a punishment which 
nothing would authorise or justify, and which had been enacted by no 
law. 

** To be accused of having signed such acts (the ordinances), even 
without having advised them — to be accused of having signed them, after 
having advised them, is evidently to be accused of having committed 
the crime contemplated by the 56th article of the Charter of 1814. It 
is useless to look beyond these characteristic features of treason to 
establish the jurisdiction of the Chamber of Peers. It is idle to inquire 
whether the crimes contemplated by the 91st, 109th, llOth, 123rd, and 
125th articles of the Pemd Code, and committed by the ministers, con- 
stitute the crime of treason. There exists a manifest corpus delicti. 
You, therefore, will not hesitate, without reference to extrinsic circum- 
«tance8, to declare it treason ; and that declaration will establish your 
jurisdiction *." 

Here, therefore, is a distinct recognition, on the part of the 
committee of the Chamber of Peers, of their incompetence, in a 
judicial capacity, to entertain the accusation of the ministers; 
and it is not more amusing, to see how the noble Reporter is 
schooled and corrected for his scruples, than it is edifying to 
observe the meekness with which the Peers submit to be cor- 
rected by the Manager for the omnipotent and implacable Depu- 
ties. Monsieur Persil, in his speech on the impeachment, after 
stating the 55th and the 56th articles of the Charter of 1814, 
on which it was founded, proceeds as follows : — 

*'It is in virtue of these articles of the Charter of 1814, that the 
Chamber of Deputies has adopted the resolution which it has sent up 
to you. We have taken care to declare the nature of the crime im- 
puted to the ex-ministers, and have accused them positively of treason 
— we have gone further, we have pointed out the particular facts which 
constitute the crime. 

*'At the very first step, however, a difficulty occurs which has not 
escaped the penetration of your noble Reporter. It is said, that, as no 
laws posterior to the Charter of 1814, have ascertained the facts which 
constitute the crime of treason, there is no means of knowing when it 
has been committed, to denounce it or to punish it. 

^ Pp. 61, 62, vol. ii. Proces des Ministres. 
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'' Strange aberration, which tends to proclaim impunity for the most 
odious crimes ! During the fifteen years of the restoration, the ministers 
may have betrayed the interests of the state, by disposing of its terri- 
tory, or altering its constitution and laws, or worked its ruin by 
-disposing, ia an arbitrary manner, of the public money; and the 
country would be without tribunals or laws to punish them ! If they 
were arraigned in the ordinary courts of justice, they would have the 
right of claiming to be tried by the Chamber of Peers, and before that 
Court they would deny its power to punish, in the absence of all laws 
which define the crimes of treason and embezzlement: your Re- 
porter has replied to this objection, that in political crimes, and in 
matters of ministerial responsibility, when the independence saad the 
safety of the state, or of the laws, was in question before the tribunal, 
which the constitution had placed in the midst of the legislative cham- 
bers, it was impossible that there should be no accusation where the 
country had been in peril, and that judgment should not follow upon 
accusation. 

'' Your Reporter goes still farther. He maintains, that in this state 
of things, it is the duty of the Chamber of Deputies, which accuses, 
and of the Chamber of Peers which sits in judgment, to supply the 
want of a legal definition of the crime of treason. The acts of such a 
prosecution," says he, '' are not merely acts of judicial power, but 
necessarily partake of the legislative character. The power which 
regulates the procedure, ascertains the crime to which the facts 
amount, enacts the law, and forthwith employs it to pronounce judg- 
ment. 

** As representatives in this house of the Chamber of Deputies, we are 
bound to dissent /rom this doctrine^ which, happily, does not appear in 
your arr^t de competence — and which could not have appeared there 
without extending the constitutional authority of the Chamber of Peers, 
and recognising in the elective chamber a power which does not belong 
to it. 

'< Allow us to explain ourselves. The Chamber of Peers, considered 
as a part of the legislative power^ cannot make laws alone — nor even 
with the assistance of the Chamber of Deputies. It is only charged 
with the execution of the laws which already exist. 

" The contrary opinion would give rise to great inconvenience. In 
the first place, la ritroactivite, which is the most monstrous vice which a 
penal law can present. They would say, that the facts imputed to them 
were forbidden by no law ; or, if they were forbidden, that no punish- 



ment wag attached to thdr eominission ; and that laws cannot be made 
ex posijacto to enacts at once, prohibitions and punishments. 

*' If the doctrine of your Reporter were followed^ there would he a 
collision between the two chambers — one asserting that there were no 
laws by which the acts, which constitute the crime of treason^ are de- 
fined^ and that it is necessary to enact them ; the other^ contending 
that such laws do exists and demanding their enforcement. 

^' With our neighbours across the channel^ notwithstanding the great 
power of the House of Lords^ it has never considered itself competent 
of its own authority^ at once^ to make the law and apply it. The 
judges are always present there to give their opinions on the nature of 
the crime> according to the existing law, after which the House decides. 
And if once, and only once, it was pleased to punish conduct reprehen- 
sible in itself^ but to which no criminal character or punishment at- 
tached l^ any law in being; it did not pronounce a judgment, but 
obtained an act—- a real law — in which, as if alarmed by its own work, 
it declared by an additional clause, that no precedent should be thereby 
established ; but that, for the future, all English subjects, accused of 
treason, should be tried by the ordinary laws, as if that act had never 
passed *•" 

I know not what may have been the opinion in France as to the 
competency of the Chamber of Peers, under the Charter of 1814, 
to entertain this accusaticHi ; but no impartial person, I apprehend, 
who reads these extracts from the proceedings at the trial, can 
fail to see that, in the language of Lord Digby, '' the best lawyers 
were at the time in diametrical opposition as to the nature of the 
ojBTencef ," and that the peers at least were clearly of opinion that 
in their judicial capacity they had no jurisdiction in the matter. 
They did indeed civilly intimate to the deputies through their 
Reporter, M. de Bastard, their willingness to concur in, or rather 
of their own authority to pass any legislative act for the punish- 
ment of the ministers, that is, in the system of St. John and St^ 
Just, to treat them as wolves and beasts of prey, and this con- 
trivance, although positively rejected by the deputies, finally 
prevailed. The real cause of their disinclination to adopt this 

* Proces des Ministres, vol. ii. p. 239. 

t See Lord Digby*s speech. — SUUe THals, 
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summary mode of disposing of their political opponents, and of 
the horror of M. Persil of the course pursued by the Commons 
in Lord Strafford's case, is open to conjecture. It may have 
been a sincere desire on the part of the great leaders of your 
revolution, the Casimir Periers, the Odillon Barrots, the La- 
fittes, the G^rards, the Dupins, or perhaps of the King himself, 
to prevent the establishment of a precedent of bills of attainder ; 
it may have been, exceptio Jirmat regulam^ a remnant of respect for 
the great principle of the Penal Code, and indeed of all criminal 
jurisprudence, that no man should be punished for an act which 
no previous law had denounced as crime, or, lastly, it may have 
been a shrewd calculation of the managers, that the course pur« 
sued threw all the responsibility on the Peers, It were, how- 
ever, a great mistake on the part of Monsieur Persil to imagine 
that the proceedings against Lord Strafford sinned more griev- 
ously against principle than those against the Prince de Polignac 
and his colleagues. The House of Lords at the period of Lord 
StraffordV impeachment, was not so broken in spirit and inde- 
pendence as it soon afterwards became. The proceeding by bill 
of attainder was resorted to, because the judges, time-serving and 
spiritless as they were, could not be induced to sanction the doc- 
trine of cumulative and constructive treason, or even to say that 
the facts proved against the Earl amounted to treason ; and the 
Commons had good reason to apprehend that the Peers acting 
on that opinion would have the justice and resolution to pro- 

• 

nounce him not guilty of the charge. The bitterest enemy of 
M. Persil and his colleagues, will not grudge them the benefit 
of any technical distinction between the case of the Earl of 
Strafford and that of the ministers of Charles X. Perhaps the 
case of Archbishop Laud is in strictness more in point. Qud" 
cunque vid datd, the pursuit by the managers of bonne et severe 
justice was frustrated by no stubborn spirit of refractory inde- 
pendence ; they took a tolerably accurate gauge of the conscience 
of the upper chamber, and do not appear to have questioned for 
a moment the patriotic docility of the peers, or their readiness 
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to ease the deputies of the ^^ slanderous load*^' of this prosecution 
by accepting all the responsibility. .They bore it all with 
patience and resignation, submitting in silence and in meekness, 
and as it were for justice' sake. 

Accordingly, Monsieur Persil congratulates them with uncivil 
irony on the fortunate circumstance, that the strange aberrations 
of their commission — the strange aberrations of MM. Pasquier^ 
de Bastardy de Pontecouhntj and Seguier^ had not found their own 
way into their arrit de competence^ ; and no man, who remembers 
the history of 1830, can for a moment doubt, that if the Chamber 
of Peers had presumed upon this vital point, to defeat the prose^ 
cution, the deputies would either have suppressed the chamber 
altogether, or consigned it to the tender mercies of the populace 
of Paris, by voting, Uke the English Commons ;]:, in the case of 
Lord Clarendon, but with much more fatal effect, that the Peers, 
not complying with the Chamber of Deputies by entertaining 
their accusation of high treason against the ministers of Charles X., 

• Octavius, I have seen more days than you, 
And though we lay these honours on this man 
To ease ourselves of divers slanderous loads, 
He shall but bear them as the ass bears gold, 
To groan and sweut under the business, 
Either led or driven as we point the way ; 
And having brought our treasure where we will. 
Then take we down his load and turn him off. 
Like to the empty ass to shake his ears, and graze on commons. 

— Shakspeare^t Julius Ccesar, 

t Apres en avoir delibere. 

Vu les articles 55 et 56 de la charte de 1814, lesquels sont aussi con9us, &c, 

Considerant que les Ministres sont accuses et traduits devant la Cour de 
Pairs pour fait de trahison, comme ayant conseille et contresigne lesdites 
ordonnances du 25 Juillet : — 

Considerant que, tant a cause de la qualite des personnes que de la nature 
des faits qui leur sont imputes, la Cour des Pairs est seule competente pour les 
juger. 

This is the arret de competence. 

X Carte's Life of Ormonde. 
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were an obstruction to public justice, and of evil and dangerous 
consequence to the nation*. 

It is useless to discuss further the jurisdiction of the Peers. 
They clearly were incompetent — proved themselves to be so, and 
then, with a timid complaisance, of which the history of judicial 
proceedings affords no parallel, proceeded on the mandate of the 
deputies — to do as they were told, and as if they had never doubted 
their jurisdiction. 

The question of jurisdiction in the Peers was not the only 
difficulty which embarrassed the first steps of the promoters ol 
the impeachment. Another, not less serious, of a constitutional 
nature, was raised by the defender of the Prince de Pcdignac, 
and although, in this examination of the legal merits of the 
trial, I would gladly avoid a question which partakes of a 
political complexion, and seems to relate rather to the consist- 
ency of the Revolution of July than to the criminality of die 
Ministers; yet I cannot refrain from adverting to a topic on 
which the argument of Monsieur de Martignac appears to me 
unanswerable. 

Smollett, in his Continuation of Hume, objects to the Whigs 
of 1688, the small use they made of that great opportunity of 
political improvement, and particularly that they left untouched 
one great principle of the old constitution of England ; the prin- 
ciple, that the person of the King is sacred and inviolable — the 
necessary corollary of the maxim, that he can do no wrong. 
The constructions and evasions, the grave and solemn debates on 
the words *' abdication,'' '* desertion,'' " vacant," which occupied 
the Convention Parliament, were indeed, notwithstanding the 
plausible defence of Blackstone, almost unworthy of the great 
men who sat in it ; and I cannot help thinking that it would have 
been much more consistent with the dignity of the people of 
England, if that Parliament had at once avowed — and justified, 

* See Proclamation de Monsieur le Pref^t de la Seine (Odillon Barrot) a ses 
Con<jitoyens, Paris le 21 Decembre au so\r, post. 



31 

by the same law on which they justified the resistance, the law 
of necessity, what in fact it was impossible to deny, — that the 
Revolution was an exception to the rule. I must own I agree 
with Mill^, the learned Professor of Law in the University of 
Glasgow*^ that the Scotch Convention, called by the Prince of 
Orange, took a more enlarged and more manly view of their 
position and duty. The estates of Scotland found and declared, 
*^ that James the Vllth had invaded the fundamental laws of the 
kingdom, and altered it from a legal and limited monarchy to 
an arbitrary despotic power, and had governed the same to the 
subversion of the Protestant Religion and violation of the laws 
and liberties of the nation, inverting all the ends of government, 
whereby he had forfeited the crown, and the throne was become 
vacant t-^' 

Professor Miller very justly observes, that although the lan- 
guage employed by the leaders of the English Convention was 
accommodated to the narrow prejudices of the times, their 
measures were dictated by sound and liberal policy. They did 
not intend to convert the British constitution into an elective 
monarchy, or deviate further from the course of lineal right and 
succession to the Crown than the immediate exigence required. 
They frankly accepted all the consequences of that deviation — 
€Hie of which, and not the least important, was a practical in- 
demnity to all, and a legal indemnity to the great majority of 
the accomplices of James the Second. Looking rather to the sub- 
stance of what they had done than to the fictions to which they 
had resorted for its justification, they felt that after having in 
fact decided that the King had done wrong, and thereby for- 
feited his crown, they could no longer enforce the principle of 
ministerial responsibility. 

The leaders of your Revolution took another and a bolder 
course. So far as concerned the elder branch of the house of 
Bourbon, they stamped upon and broke to pieces the principle 

* Historical View of the English Government, p. 447. 
t Continuation of Rapin hy Tindal, vol. xvi. 
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of Royal inviolability, and then collecting the scattered frag- 
ments, reinserted them in the Charter of 1830, which gave a 
new Legislature and a new Dynasty to France. They resorted 
to no paltry subterfuge of "abdication'* or "desertion," but, on 
the contrary, treated the conditional resignation of the crown 
and the succession thereto by the King and the Dauphin in 
favour of the Duke de Bordeaux as null and void to all intents 
and purposes, and gave orders to the Monarch " who had ceased 
to reign," and to his family, to leave the kingdom. France occu- 
pies much too high a station in the scale of nations to excuse or 
to tolerate any complaint of this new and independent course ; 
but when the fortunes and the liberties of individuals, and the 
character of a constitutional government are at stake, the world 
has a right to expect from her magnanimity ; that her example 
shall be without reproach; and that any inconsistencies which 
she may have displayed in the first burst of her anger, should, 
on reflection, be repaired. Monsieur de Martignac strongly in- 
sisted that, inasmuch as it was a law immutable as Justice, that 
acts imputed as crime should be judged by laws in force at the 
time they were committed, and as the acts in question were done 
under the Charter of 1814 and the Dynasty of Charles the Xth, 
both of which had disappeared, the condition precedent of all 
prosecution was gone, and that it could have no legal cause, 
object, or intention. 

With this view he invoked the 13th Article of the Charter — 



*' The person of the King is inviolable and sacred^ his Ministers shall 
be responsible ;" 

and, founding himself upon it, contended with irresistible force, 
that the article was one and indivisible ; that if treason had been 
committed it was treason against Charles X.; and that, there- 
fore, the prosecution must fall to the ground, or put in issue 
the merits of the Revolution and the claim of the new dynasty to 
the throne. 



ct 



The King/* said he, *^ is sacred and inviolable ; the Ministers 
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responsible. The first part of this law has been broken by yourselve^^^ 
how can you legally insist on the execution of the remainder? " 

I have thought it necessary to state this important objection^ 
and, referring you to the observations of Monsieur de Martignac 
for a very able discussion of it, will confine myself to the 
expression of my astonishment, that I can find no answer to it on 
the part of the Managers, except that inviohbilite^ meant bodily, 
corporeal inviolability ; and that as Charles X.^ unlike his brother 
Louis, and Charles of England, had been allowed to depart 
untouched, and alive, the first part of the Idth article of the 
Charter had not been infringed ! 

I come now to the separate consideration of the several facti 
imputed to the Ministers, prevus^ as they were alleged to be, by 
the Penal Code, and charged to amount, collectively and construc- 
tively, to the crime of treason. I shall endeavour to confine 
myself to the proofs given, and the authorities cited, in the 
Report, and, following the clear and logical arrangement of 
Monsieur de Martignac, examine the reasons and the evidence 
pour et contre the first article of the impeachment* 

I. Were the Ministers of Charles X. guilty of treason by 
abusing their power to pervert * the elections, and to deprive the 
citizens of the free exercise of their civic rights ; and if they did so 
abuse their power. Is this the crime prevu by the 109th and 
11 0th articles of the Penal Code ? 

Those articles are as follows -|^. 

" Article 109. — if If any person or persons shall^ by tumultuous 
assemblages, or by acts of violence^ or by menaces^ have prevented one 
or more citizens from exercising his or their civic rights^ such person or 
persons shall be punished by imprisonment, of not less than six months, 
and not more than two years ; and shall be incapable of voting or of 
being elected for a period not exceeding five, nor less than ten years.** 
. '* Article 1 10. — If this crime be committed in consequence of a 

* Fausser. 

t P. 35, vol. i., Proems des Ministres. 

X Attroupemens ou voies de fait. 

D 
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concerted plan, to be executed either in all parts of the kingdom, or in 
one or more departments, or in one or more arrondissements com* 
munauxy it shall be punished by banishment.*' 

This first article of the impeachment was aimed more directly 
against Monsieur de Peyronnet, as Minister of the Interior, than 
against the other ministers. Without reference to the question 
of treason or not treason, as a lawyer writing to a lawyer, I 
cannot affect to consider it in any light but that of a trumpery, 
dishonest charge. My respect for the order to which you, as 
well as Monsieur Persil belong, prevents me from telling you 
what would be thought, in Westminster Hall, of the Attorney- 
General who, in a grave matter of criminal inquiry affecting the 
fortunes, the liberties, perhaps even the lives, of the accused, 
should assert that such evidence as 1 am about to state estab- 
lished an infraction of the articles already cited from the Penal 
Code. Something is due to myself and to the bar to which I 
have the honour to belong, and I will not condescend to com- 
pliment with a serious discussion whether all that Monsieur 
Persil had to urge against the Ministers on this head, if proved 
to the last letter of the charge, could warrant the accusation. 

I cannot, however, refrain from bearing testimony to the 
research displayed by the learned Manager into the records of 
the worst periods of our history. There can be little doubt that 
he had before him the case of Messenger, Beazley, and others, who 
were tried at the Old Bailey for treason in tumultuously assembling 
themselves, and pulling down houses, in the reign of Charles the 
Second. Something equally absurd is also to be found in the 
impeachment against Archbishop Laud for treason, in one article 
of which he was charged with having advised Bishop Hall, in a 
book he consulted his Grace about, not to affirm positively that 
the Pope was Antichrist. The poor Bishop, though stupified 
and dismayed by long imprisonment and the hopeless struggle for 
his life, had yet wit enough to answer, that he did not deny the 
Pope to be Antichrist, although he did advise Bishop Hall to 
forbear that word ; nor did he think the Homilies of the Church 
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of England did make the Pope the great Antichrist, for the words 
were, to the beating down of sin, death, the Pope, the devil, and 
all the kingdom of Antichrist, which words could not possibly 
imply that the Pope was Antichrist. I should not make myself 
more absurd if I were now to revive the great question of Anti- 
christ or not Antichrist, than by discussing whether the evidence 
adduced against the Ministers on this article supported the 
accusation. MM. de Martignac and Hennequin treat the notion 
as ridiculous, and Monsieur Persil, himself, as peu considerable^ 
and, at length, la partie la plus faible de raccusation. Yet that 
any English reader, in whose hands this letter may chance to 
faU, may appreciate the spirit in which the prosecution against 
the Ministers was conducted, and the desperate expedients 
adopted to inflame the minds of the people against the mis- 
conduct imputed to them, I will refer him to the speech of 
Monsieur Persil for the mode in which the Managers proposed 
to prove that the Ministers had, by attroupemens and voies defait^ 
and menaces^ infringed the L09th and 1 10th articles of the Penal 
Code, and thereby incurred the guilt and the penalties of High 
Treason. 

Monsieur Persil must speak for himself, I cannot abridge his 
observations. 

'* The interference with the elections was the first expedient of this 
vast system of attack upon our liberties. This first plan went only to 
obtain a tractable chamber^ willing, at the suggestion of the executive, 
to destroy the liberty of the press and alter the system of election ; this 
once done, it had been easy to restore the principles of arbitrary and 
irresponsible government. 

" For this purpose nothing was neglected. The ministry of the 8th 
of August did not possess sufiicient experience to ensure success, nor 
were they, perhaps, willing to make the sacrifices necessary to its 
attainment. A modification of the ministry was suggested, and with 
this view Messieurs Capelle and de Peyronnet, who had given ample 
proofs of their dexterity, were admitted into the cabinet. 

" M. de Peyronnet denies that this was the object of his being soli- 

D 2 
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cited to join^ but the period of his entry into the cabinet, and the first 
acts of his miniRtry, leave no doubt upon the subject. 

" Monsieur de Montbel was the first who entered on this course of cor- 
ruption. In a circular addressed to the agents of the treasury, he says, 

" * If in return for the confidence reposed by the government in a 
public functionary, he should refuse to assist its policy, and place him- 
self in opposition, he would thereby break the ties which bind him to 
the administration, and could no longer expect from it more than strict 

justice.* 

" M.de Peyronnet added to threats of this description, by an orga- 
nised system of informations. 

" ' I request you,* said he, in a letter to one of the prefects, ' to for- 
ward me in confidence, accounts of their conduct ; I will only commu- 
nicate them to the ministers to whose department they may belong, 
with whom it will remain to adopt the measures which their prudence 
may suggest/ 

'* In effect, a short time previous to the elections, the Moniteur an- 
nounced that the system of secret information had produced its effect 
— a minister of state, a mailre de requite, two lieutenant-generals, 
were deprived of their offices. 

*' No means of influencing votes seemed unlawful to the ministry. 

'' ' There is a vacancy among the inspectors at the Academy,' said 
M. de Peyronnet to the Minister of Public Instruction, ' and the son 
of a Procureur du Roi, a man of great influence, is a candidate. If you 
do not think proper to accede to his application, appoint no one until 
after the election. Again, two bursarships have been applied for by 

the Prefect of for the two sons of two influential electors ; 

take care to let them have them before the election.' 

" In writing to the Minister of Finance of a 'Directeur des Domaines,* 
who was also an elector, he says^ ^He is not without his share of 
vanity, which it might be well to stimulate, by holding out to him the 
hope of becoming a Knight of the Legion d*Honneur.* 

*'0n another occasion, M. de Peyronnet mentions to the Minister of 
Finance, a ^ sous-inspecteur des domaines ' as a doubtful vote. Mon- 
sieur de Montbel, in reply, tells him, ' I have written to his conxer- 
vateur to inform him that he must vote for the royalist candidates, or 
give up his place.* 

" Thus by an extensively organised system of flattery, deceitful pro- 
mises and terror, an attempt was made to lead astray public opinion, 
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and to corrupt and falsify the result of the flections. Even the churchy 
which ought to be a stranger to the passions of this worlds had devoted 
itself to the cause, by representing the support of the ministry at the 
elections a point of positive obligation ; and the king himself was in- 
duced to take a part in these base intrigues^ by issuing a proclamation 
which could not fail to alienate from him the love and respect of the 
people." 

Such, on M. PersiPs recapitulation of the evidence, are the 
tumultuary assemblages, acts of violence and menaces, on which 
is founded this first charge of constructive treason. 

It is not my purpose to justify the exercise of this description 
of influence ; nor is it necessary. That it was used but sparingly 
after all, is clear from the meagre evidence adduced of it, and 
the bold appeal of the Comte de Peyronnet to the Archives of 
his office as Minister of the Interior, and to the only circular 
addressed by him to the prefets of the several departments. But 
supposing it to have been proved, as it was not, it is really 
somewhat late to be so primitive, as to imagine that any 
ministry, under any representative government, ever hesitated 
to employ similar expedients. Certain it is that the use of such 
influence by the Government has always been a staple grievance 
of opposition in England. You, I am sure, ha.e not forgotten 
that, at the time this influence was said to have been used, the 
** Societe aide toi et k del t'aidera^ had organised a regular system 
of resistance to the payment of taxes ; that the Chamber, then 
lately dissolved, had addressed the throne to dismiss a Ministry 
which they had not condescended to hear ; that the King, con- 
ceiving his undoubted prerogative attacked by this precipitate 
censure, had deemed it expedient to recur to the sense of the 
people ; and that the men who thus complained of ministerial 
influence have since boasted that they were at the time, and had 
been long before, conspiring, in pursuance of a matured and 
concerted plan, not in one or more departments, but throughout 
the kingdom, to subvert the Government, and expel the Dynasty 
of the Restoration. If they found no better proofs than those 
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appealed to by M. Persil, in the office of the Minister of the 
Interior, this charge ought surely to have been omitted from 
the impeachment ; but at all events it is preposterous to attempt 
to bring it within the I09th and 1 10th articles of the Penal Code, 
or to confound the ordinary licence of a contested election with 
the crime of treason. 

" Peu considerable*^ as this part of the charge appeared to 
be in the eyes of the managers, I do wish I could be satisfied 
that they had the merit of conducting it with honesty and can- 
dour, and sincerely h(^e there is some error in this part of the 
Report. With us, a prosecuting counsel, who should so far 
forget himself as to mislead a judge or jury by mis-stating a fact 
or perverting a document, or aggravate a charge against one 
prisoner by imputing to him what had been done by 
another, would speedily have his notions of propriety cor- 
rected, and be taught that such an oblique view of his duty as 
an advocate could not be tolerated at the English Bar. I doubt 
not it is the same in France. M. Persil bad tko sooner con- 
cluded than M. de Peyronnet rose to complain of a perversion 
of fact in the statements on this head of the charge by Monsieur 
le Commissaire de la Chambre ; that in fact he bad misrepresented 
the documents on which the charge relied, to strengthen and 
drive home the accusation. M. de Peyronnet had repeatedly, 
in the course of the proceedings, declared that he had only 
written one circular, and that one had been read on his demand. 
Notwithstanding this, M. Persil, after all the evidence had 
been given» accused him of having written several circulars. 
Now M. de Peyronnet had not entered the cabinet until the 
8th of May, and he challenged M. Persil to produce any 
one circular written by him besides the one already read of the 
15th of June. 

Thus pressed, M. Persil in the first instance admitted that 
there was but one circular, but said the passage complained 
of had been extracted from a ministerial correspondence, and 
was signed Count de Peyronnet. M. de Peyronnet insisted 
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it should be produced to him and read. Addressing M. FersrI, 
he said, 

" You are demanding the infliction of severe punishments : and surely 
it is as much my right as your duty that you stick to truth. The docu- 
Inent in question is a circular^ and the words complained of are not as 
you assert in a ministerial correspondence^ hut in a real circular of the 
13th of April ; whereas I only took office on the 8th of May." 

The Court having adjourned for half an hour, on its resum- 
ing M. Persil addressed the Chamber, having in the interim 
made the discovery, which he announced, that, by an error of 
the printer, the name of De Peyronnet had been added to the 
circular instead of De Montbel * ! — M. de Montbel being 
beyond the seas, out of the reach of the honne et sevire justice of 
M. Persil. 

For the honour of the profession to which we both belong — 
that profession of which it is the noble office, " "f*opem ferre sup- 

* L'erreur provient d'une confusion de noms, dans le rapport imprim^. On 
a attribu4 a M. de Peyronnet ce qui appartenait a M. de Montbel. — PertU, 
^73, Proces des Ministres, 

* Si ce n'est toi, c'est done ton frere ; ' 

* Je n'en ai point ;' * C'est done quelqu'un des tiens, 

Car Yous ne m'epargnez gu^re, 
Vous, vos bergers et vos chiens, 
On me Ta dit — il faut que je me venge.' 

La dessus, au fond des forets, 
Le loup I'emporte, et puis le mange, 

Sans autre forme de proces. — La Fontaine, 



LUPUS ET AGNUS. 

Hsec propter illos scripta est homines fabula 
dui fictis causis innocentes opprimunt.— P^cN Fab, 
t De Oralore, lib. i. This I am aware is Cicero's description of the object of 
eloquence rather than of the profession of an advocate, and with us, as no doubt 
with you, there may be many a 'cautor formularum, auceps syllabarum' to 
whom the connexion between the two is unintelligible. Such persons should 
read the speeches of the able advocates whose great abilities came into collisioa 
in this memorable prosecution. They will then be disposed to agree with the 
notion of their profession entertained by the lawyers of antiquity — * Advo- 
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plicibus, excitare afflictos, dare salutem, liberare pcriculis, retinere 
homines in civitate," I do trust, though T cannot understand it, 
that this was an error of the press. It had been more satis- 
factory, however, if the President had, as he was bound by law 
to do *, called upon M. Persil to produce the original, a& 
that might have shown how the mistake occurred. And certainly 
our House of Lords would have had all the compositors that eve» 
put types together to their Bar^ rather than not have explained to 
them how the name of the present — for that of the absent — how 
De Peyronnet happened to be substituted for De MontbeL Besides, 
in the ordinary course of your procedure, M. de Peyronnet 
was entitled to have had an opportunity de virifier^ of acknow- 
ledging or denying his hand-writing ; and why that opportunity 
was refused, I cannot trust myself to conjecture. M. Persil, 
however,, contented himself with assuring the Chamber that he 
should be most happy if M» de Peyronnet would point out any 
other errors, as he and those with whom he acted had no object 
but the discovery of truth ; and then he went on to read other 
documents upon the same point,, which had not been produced in 
evidence, and respecting which M . de Peyronnet had not been 
examined. 

I need hardly remind you, who are so well acquainted with 
the controversy on this subject, that your system of interro- 
gating the person accused is not followed in our courts of jusi- 
tke. That practice was discontinued soon after the Revolution, 
on the ground that it was inconsistent with a fair trial. With 
us, a prisoner is always cautioned not to say anything tending to 
criminate himself; and, though permitted to address the Court 

call qui dirimunt ambigua fata causamm, suseque defeusionis viribus in rebus 
saepe pubiicis ac privatis^lapsa eriguntyfatigata reparant, non minus provident 
huujauo generi quam si praeliis et vulneribus patriam parentesque salvarent^ 
Nee eninA solos nostro imperio miJitare credimus eos qui gladiis, clypeis et 
thoraeibus nituntui, sed etiam advocatos — militant enim causarum patroni qui 
gloriosae vucis contisi munimine laborantium spem, vitam, et posteros defenr 
dunt.' — Cod. 2, vii. 14. 

* 329th Article of the Code d'Instruction Criminelle. 
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or Jury if he please, is not called upon or expected to do so. 
Mr. Bentham, you know, treats the abandonment of the old plan 
as the effect of prejudice and of mistaken notions of humanity *. 
Yet, in the case of the illiterate, the timid, and the ignorant, the 
danger of surprise, confusion, and embarrassn^ent, is certainly 
great, and I must own I prefer the English system ; but it is a 
very different case when a man like M. de Peyronnet, a per- 
son of great acuteness and ability, and trained by long prac- 
tice in the Courts to detect fallacies and expose inconsistencies, is 
put upon his trial, averring his innocence, and challenging inquiry. 
No attempt to pervert or misrepresent facts can stand before a dia- 
logue between an impartial inquirer for truth, and a keen, cool, in- 
telligent disputant. Such a man is M. de Peyronnet, and well did 
Monsieur Persil know it. Accordingly, I find that the wary 
managers of the Deputies gave M. de Peyronnet no opportunity 
in their interrogatories of clearing up any misconception on this 
important point, and it was not until this charge of perverting the 
elections came before the Chamber of Peers, from whom also the 
documents appear to have been withheld, that M. de Peyronnet 
had any opportunity of exposing the injustice of this charge. 

In his examination before the Committee of the Peers, M. de 
Peyronnet was asked— 

" Were not unjustifiable attempts made to do violence to the 
conscience of such electors as were public functionaries ? Was it by 
your orders that^ in so many electoral colleges^ your principal agents^ 
notwithstanding the law^ which required the votes should be kept 
secret, compelled the public functionaries to write their names on the 
bulletins which they put into the ballot box, in order that their votes 
might be known t ? " 

*' A. I never gave any such directions to any one whatever. I take 
leave to add^ that all papers relative to the elections^ of which I am the 
author^ are to be found in the office of the Minister of the Interior ; 

* See this question very ably treated iu the first vol. of the Law Magazine* 
p. 237. 

t Instruction faite par la Commission de la Chambre des Paris, Proces des 
Miuibtres, vol. i. p. t69. 



42 

nothings therefore, can be so easy as to examine tLem^ and add them to 
the documents to be produced in evidence. 

*' Q. It is natural that the disordres eledoraux should be^ more or less, 
imputed to the minister more particularly charged with the elections. 
Ought not your attention to have been more particularly directed to 
this abuse^ on account of the strong complaints against it, in the last 
Chamber of Deputies ? 

'' A. I can only be responsible for acts done by myself^ or authorised 
by me. I defy them to produce the shadow of proof, that I instigated 
or authorised any abuse in the conduct of the elections. I call upon 
the managers of the Chamber of Deputies to produce two Reports, 
addressed to me, on the disturbances at Montauban and Figeac, and 
my answers to them. There is a note to one of them, in my own 
handwriting, from which my real feelings may be collected." 

This examination took place on the 26th of October, and it was 

on the 20th of December, nearly two months after, that Monsieur 

Persil had the folly to expose his reputation to the severe reproof 

of M. de Peyronnet. 

"' Messieurs," said he, " I have been accused — I am still accused 
before you, of having exercised, by promises and by threats, a criminal 
influence over the elections. It ought to be known, that I have never 
been interrogated respecting the documents of which I am accused of 
being the author, and that they have never been produced to me ; so 
that I have been deprived of all means of enlightening the conscience 
of my accusers. 1 cannot think that this is right in a matter of such 
grave importance. The proper course is not only obvious to every 
man of honour, but is prescribed by an express law.'* 

If M. Peyronnet was right on this point, what are we to say of 
his accusers ? Now the law laid down in the Code d^Instruction 
Criminelle, article 329, is as follows : — 

'^ In the course, or at the conclusion of the depositions, the president 
shall show to the accused all the documents relative to the crime, and 
tending to a conviction. The accused shall be personally called upon 
to say if he admits them. The president shall also show them to the 
witnesses." 

Here I leave this article of the accusation, protesting upon 
every principle by which men of conscience and honour are 
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actuated, that it was not proved, ought not to have been in- 
serted, and that I had rather, as I am sure you would, be the 
accused than the accusers. I do hope there is some error in the 
press. 

I have now arrived at the great, if not, indeed, the only ques- 
tion in the cause, one of which I assuredly shall not dissemble 
the gravity and importance, but which I will endeavour to discuss 
with impartiality and candour. You will excuse me for avoiding, 
with the most scrupulous abstinence, all discussion on the policy 
of the measures to which this question refers. The people of 
France have pronounced upon it. I have no right and no inclinap- 
tion to contest the judgment, much less to join my feeble voice 
to the condemnation of the fallen and, I fear, I must add, the 
forgotten men, doomed to expiate their conduct, and wear out 
their miserable lives in the fortress of Ham. 

Were the Ministers of Charles X. guilty of treason, for having 
in a violent and arbitrary manner, changed the institutions of the 
kingdom ? and, if they were, could any, and what punishment, be 
legally inflicted for it ? 

This charge rests upon the fact admitted by the accused, that 
they had advised the King to sign, and had themselves counter- 
signed the ordinances of the 25th of July, 1830. 

By these ordinances, they had assumed to dissolve the Cham- 
ber of Deputies^ to repeal the laws on which the electoral system 
of France was founded, and construct another system in its 
stead ; and, lastly, to suspend the liberty of the press. 

That there was matter of serious inquiry, and at first view of 
grave responsibility, in this admission, no man can doubt ; but that 
was not the question. The question was, whether there was matter 
of legal criminal charge, whether it was a crime prevu by any 
law in force at the time it was committed, and whether it amounted 
to the crime of treason, for which crime alone the Ministers 
could, on the impeachment of the Deputies, be tried at the bar of 
the Chamber of Peers. On this ground, the Chamber of Depu- 
ties distinctly rested the impeachment. I have shown that, rather 
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than stand on any other, they chose to risk a collision with the 
Chamber of Peers ; thereby admitting, that, if it was not treason, 
it was not a crime which they had a right to prosecute, or the 
Court of Peers had jurisdiction to entertain. 
I shall endeavour to show, 

1. That the laws on which the power of punishing the acts 
(thus alleged to amount to treason) was rested, did not con- 
template such acts. 

2. That they did not amount to treason by any existing law 
of France, at the time they were committed. 

3. That they did not amount to treason by the law of the 
only two countries, England and the United States, from the 
jurisprudence of which any analogy can be drawn. 

4. That there did exist grave and authoritative opinions; 
that, in point of law, the King of France had, by the charter 
reserved for himself, in cases of emergency, the power which, by 
the ordinances, he assumed to exercise. 

5. And, lastly, That the circumstances were such as give 
reason to believe, that the Ministers acted under a honk fide 
apprehension of danger to the monarchy, and an honest convic- 
tion that it was lawful to avert it by the means employed. 

You see. Sir, I seek no evasions, I avoid no difficulties, I ad- 
dress myself to you, as one lawyer should address another. I 
appeal to the positive enactments, and equally conclusive omissions 
of the laws of France. I shall fortify the construction of them 
for which I contend, by the analogy of the codes of not less free, 
and enlightened nations ; and finally, show that the use made of 
the royal prerogative, by the Ministers, was not ante litem motam^ 
unsupported by weighty and high authority. The laws appealed 
to by the managers of the impeachment, in support of this charge, 
or more properly speaking, perhaps, in support of the legal right 
to punish it, were the articles 123 and J25 of the Penal Code. 

"Article 123. — All concerted measures contrary to law, brought 
about, either by unions of private individuals, or of bodies to whom 
any portion of the public authority is entrusted, either by means of 
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deputations or of correspondence, shall be punished by a sentence of 
imprisonment^ of not less than two months^ and not exceeding six 
months against each individual found guilty thereof, who may further 
be interdicted the exercise of all civic rights, and rendered incapable of 
all public employment^ for a period not exceeding ten years. 

"Article 125. — If any such concert of persons shall have for its 
object or result, a plot attacking the interior safety of the state^ the 
persons found guilty thereof shall be punished with deaths and their 
goods shall be confiscated.*' 

The accused Ministers rested their defence on the 56th article 
of the Charter. 

'^ They can only be accused for acts of treason or of embezzlement. 
Specific laws shall be passed to define the nature of these crimes^ and to 
determine the manner of their prosecution." 

I must candidly acknowledge, that if I had not the assistance of 
the 56th article of the Charter, which seems to me conclusive on 
the point, I should still be at a loss to understand how it could 
ever have been supposed that the 123rd or 125th articles of the 
Penal Code were meant for, or can ever be taken as a definition 
of treason. As to the charge of plot or concert, after the hor- 
rible suspicion of having instigated the incendiaries, whose atro- 
cities a short time previous to the revolution had desolated 
Normandy, had been completely disproved, the managers appear 
to have been at their wits' ends to excuse its introduction into the 
Act of Accusation, and I hardly think it can be necessary to add 
a single observation to the statement of M. Persil on the point. 

* '* Whether (said the learned gentleman) the Ordinances were the 
result of a plot long meditated^ and clumsily executed^ or the fortui- 
tous result of circumstances^ and of an obstinacy which produced a dis- 
position to brave everything, even death — even the loss of the throne, 
rather than yield, it is difficult to determine. We can only say, rvith^ 
out being in a condition to prove it, that after an attentive consideration 
of all the documents, and of every part of the examination, we enter- 
tain a conviction that a religious influence, to which the King, the 

• Proces des Ministres, vol. ii. 247. 
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Dauphin^ perhaps M. de Polignac himself^ submitted with blind obe- 
dience, had with them concerted and prepared the whole. In this sense 
we were justified in charging a plot having for its object an arbitrary 
and violent change in the institutions of the kingdom'* 

But waiving the difficulties arising on the words, plot, concert, 
combination, deputation, correspondence, and the trifling punish- 
ment attached to infraction of the 123rd article, is there any 
reason to think that the words '^ mesures contraires aux lois,'*'* 
could ever have been meant to reach the crime of treason, for 
which the Charter expressly provided that the king^s ministers 
might be impeached, when laws should be passed to define its 
nature and ascertain its punishment ? The contrary seems to me 
abundantly clear, without the assistance of the 56th article of the 
Charter, and with it demonstrable. 

These articles form part of the great head of *' crimes and their 
punishments^'" treated of in the 3rd book of the Penal Code. 

The general title is — 
Of crimes against the Commonwealth, and their punishment. 
Chapter the 1st. — Of crimes against the safety of the State. 
Section the 1st. — Of crimes against the exterior safety of the 

State. 
Section the 2nd. — Of crimes against the interior safety of the 
State. 
Chapter the 2nd. — Of crimes against the Constitutional Charter. 
Section the 1st. — Of crimes relative to the exercise of civic rights. 
Section the 2nd. — Attempts upon liberty. 
Section the 3rd. — Coalition of public functionaries. 
Section the 4th. — Encroachments of the judicial on the adminis- 
trative, or of the administrative on the judicial authorities. 

It is from Section 3, " Coalition des Fonctionnaires^^^ that the 
Managers of the impeachment thought proper to seek a legal 
definition of treason. The word Treason does not occur in the 
whole book, and after reading the intervening article, the 124th, 
I aver that I cannot find any excuse for doubting that the charge 
of treason was founded upon the preceding and subsequent ones, 
not because it was really believed that they were meant to relate 
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to the crime of treason, but because it was thought they supplied 
the most severe punishments and would be most easily proved. 

The 1^4th article, which on every rule of construction must be 
taken to explain anything uncertain in articles 123 and 125, is as 
follows: — 

'' If by one of the means above-mentioned measures have been con- 
certed against the execution of the laws^ or against the orders of the 
Government, the person guilty of it shall be banished. If such concert 
shall have taken place between the civil authorities and the military 
bodies or their officers, those who shall have been the authors or insti- 
gators of them shall be punished by transportation^ and the rest shall be 
banished'* 

Well might M. de Bastard, in his Report to the Cham- 
ber of Peers, say *, '' It is useless to inquire if the crimes 
prevus, by articles 91, J09, 110, 1^3, 125 of the Penal Code, 
committed by the Ministers, constitute the crime of treason ;'*'* 
and then go on to tranquillise his and their consciences, by 
gravely assuring them " the corpus delicti in the cause is mani- 
fest,'' With great respect to M. de Bastard, it was by no means 
useless, but of the last importance. The Chamber of Deputies 
did not impeach the Ministers of a manifest " corpus delicti,'' 
but on the l^rd and 124th articles of the Penal Codef. I con- 
clude from the total absence of all mention of the word treason in 
the third book of the Penal Code, from the occurrence of the 
l^'Srd and 125th articles under a head which could not possibly 
have been meant to include treason, from the trifling nature of 
the punishment attached to the commission of the crime, whatever 
it might be designated by the 123rd article, from the utter want 
of all authoiity, legislative or judicial, on the point; and, lastly, 
from the clear declaration of the 56th article of the Charter, that 
treason was not then defined, that the articles 123 and 124 of the 
Penal Code do not apply to treason. 

* See the Acte d'Accusation, Proces des Ministres, vol, i. 34. 
t Proces des Ministres, vol. ii. 60. 
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•2. I now proceed to establish my second proposition, that *' an 
arbitrary and violent change in the Institutions of the Kingdom 
by means of Royal ordinances, did not amount to treason, by 
any law in existence at the time the ordinances were signed." 
That there was no law defining treason in those terms, was 
admitted at the trial, and no enactment was referred to which had 
redeemed the promise of the 66th article of the Charter. My 
object, therefore, in this proposition, is to show, from the provi- 
sions of the Penal Code, and the origin of the Charter, that there 
was really no anomaly in this state of things, and that the 
argument arising from the danger of leaving so great a crime as 
treason unpunished, such as it is, has no application. The 
Charter of 1814 was not the result of a contract with the people 
of France. I shall show that it was not only not granted in that 
sense, but not accepted in that sense. Louis XVIII. saw no 
immediate necessity for providing for any sort of treason, but of 
the kind known to the civil law, as the" crimen Isesae majestatis.'' 
Under the ancient monarchy of France the King and the State 
were one and the same thing; and, indeed, before your first 
Revolution, we learn from Domat *, de Ferriere, Montesquieu -f*, 
and Filangieri J, citing Bouchel as his authority, that all the most 
violent constructions of the Lex Julia Mcgestatis § had found their 
way into the jurisprudence of France]). I need not remind you 

* Don). Supp. B. iii. tit. ii. art 5 . 

f Montesquieu, Esprit des Lois, B. xii. c. 7. 

X Filangieri, Scienza della Legislazione, vol. iii. 246* 

§ Heineccii Elementa Juris Civilis, 1342. 

II Premiereinent, aTegaid des accusateurs, ceux qui ne seruieut pas admis a 
accuser qui que ce soit, sont n^anmoius admis a se porter accusateurs quand il 
s'agit du crime deleze-Majeste. Ainsi ce crime pent etre denonce et poursuivi 
par toutes sortes de personnes dont la denonciation ne seroit pas admise en tout 
autre crime, comme ceux qui sont notes dMnfamie. Vide Leg. 1. inprinc, $. I., 
and Leg. 8. ff., ad Leg. Jul. Majest. Le ills meme pent accuser son pere du 
crime de leze-Majest^, et le p^re son iiis, quoiqu^une telle accusation soit capi- 
tal e. La raison est, que toute personne qui sait la conspiration qui est faite 
contre son Souveraiu ou contre TEtat, est punie comme complice, lorsqu'elle 
vienta etre dccouverte. 
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of the melancholy fate of de Thou, and of Cinq Mars, who 
perished on the scaffold for not having discovered the plot of 
Gaston d'Orleans and the Duke de Bouillon against the Cardinal 
de Richelieu. Many similar cases are mentioned in the Esprit 
des Lois, and in the Scienza della Legislazione, to which you do not 
require to be referred ; but there is one character which belongs 
to them all, that is, that they were founded upon the arbitrary, 
and sometimes very violent, inference, that the ultimate object 
of the crime was an attack upon the Prince. The very name, 
indeed, of the crime in European Jurisprudence, seems to indi- 
cate this quality as an essential element of its guilt, and in a 
country where a monarch could be applauded for such a speech 
as Tetiat cest moi^ it perhaps required a revolution to mitigate the 
spirit and ascertain the limits of so high an offence. 

It is a great mistake, — one, however, which I regret to say 
is very prevalent among persons who have no excuse for such 
ignorance, — that there were no laws in France at the time of 
your last revolution against what we call high treason, the crimen 
ksscB mcgestatis. On the contrary, the first chapter of the general 
title, " Des crimes et delits conire la chose pvblique^'^ in the Code 
PenaU consists of clear, precise, positive definitions of the various 
descriptions of that offence, and of punishments, severe but not 
unworthy of your civilisation, consequent on conviction for it. 
Thus, bearing arms against France, secret correspondence with 
foreign powers, having for its object the provocation of, or as- 
sistance given to, hostilities against France ; betraying the king's 

Si toutes h-ortes de personnes sont admises a deferer ceux qui sont coupables 
da crime de leze- Majesty comme nous venous de le dire, tontes sortes de per- 
sonnes sont aussi admises a porter tetnoignage contre ceux qui sont accuses de 
ce crime. Ilfaut settlement excepter ceux qui sont connus pour etre ennemis irre- 
conciSables de celui cL qui on impute ce crime, que les Juges ne doivent pas 
admettre; on du moins s'ils Tadmettent en temoignage, il est de leur prudence 
de n'y avoir egard, qu'autant que la raison et la justice le requidrent; ce qui 
depend des circonstances. 

Dictionnaire de Droit et de Pratique. Tit. Leze-Majeste. par Claude Joseph 
de Ferri^re. Paris, 1771. 
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councils to the enemy ; attempts upon the lives of the king and 
royal family ; levying war against the state ; the assumption, with- 
out lawful authority, of the command of fleets and armies ; the 
assemblage of armed bands to destroy the edifices, fortresses, maga- 
zines^ ships and arsenals, or other property of the state, are all 
crimes rigorously deiined and denounced in the first chapter of the 
penal code. These were crimes of which, with one exception, viz. 
correspondence with the king's enemies, the ministers of the crown 
could not in the nature of things be guilty, and the monarch 
who had the wisdom to acknowledge that a free monarchical 
constitution for France was the just expectation of enlightened 
Europe, having secured as he thought the inviolability of his 
royal person, and preserved to himself and to his successors the 
right of choosing and of dismissing his ministers, seems to have 
thought it much more important to protect them from the vindic- 
tive tyranny of political prosecutioTis* ^ than to protect the monarchy 
from the imaginary danger of their treason or peculation. He 
did not intend to choose his ministers among traitors and thieves. 

It is not my intention to trouble you with an elaborate state- 
ment of the law of treason in England. You must go back to 
the reign of Henry the Sixth, to the case of + John de la Pole, 
Duke of Suffolk, or to the questionable times between Lord 
Strafford's attainder and its reversal, for authority to show that 
the desperate folly of advising the King to dispense with or to 
subvert the laws would amount to treason. 

The foundation of our law is the act passed in the 25th of 
Edward Third, by a Parliament which Lord Coke tells us was 
called, as it well deserved to be, ** Parliatnetitum benedictum,*'* 
Our great Lord Hale also, speaking of this statute, says *' that 
at common law there was a great latitude used in raising offences 
to the crime and punishment of treason, by way of interpretation 
and arbitrary construction, which brought in great uncertainty and 

* See Story's Commentaries on the Constitution of the United States. 
t Corny ns' Digest, Parliament, L. 28. 
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confusion, whereby it came to pass that before the statute of 
Edward the Third almost every offence that was or seemed to be 
a breach of the faith and allegiance due to the King was by 
construction, consequence, and interpretation, raised into the 
offence of high treason." 

To remedy these evils, than which none could well be greater, 
in the ^5th of Edward the Third an Act or Declaration was 
made — ** Which offences should be adjudged treason*." 

** Whereas divers opinions have been before this time in what 
cases treason shall be said and what no^*— the King at the request 
of the Lords and Commons, hath made a declaration in the man. 
ner as hereafter folio weth, that is to say, when a man doth com- 
pass or imagine the death of our lord the King^ or of our 
lady his Queen, or of their eldest son and heir, or if a man 
do levy wa/r against our lord the King in his realm, or be adhe- 
rent to the Kings enemies in his realm, giving to them aid and 
comfort, and thereof be provenbly \ attainted of open deed by the 
people of their condition," &c. 

Notwithstanding the clear and express words of the blessed 
Parliament, the unprincipled cunning of political judges con- 

♦ Pleas of the Crown, vol. i. p. 82. 

\ On this word Lord Coke remarks, it is to be observed that the word in the 
Act of Edward III. is proveablementy u e. : Upon direct and manifest proof, 
not upon conjectural presumptions, or inferences, or strains of wit, but upon 
good and sufficient proof, and herein the adverb proveabb/ hath a ^ri^at force, 
and signifieth a direct plain proof, which word the Lords and Commons in Par- 
liament did use, for that the offence of treason was so heinous, and was so 
heavily and severely punished as none other the like, and therefore the offender 
must be proveably attainted, which words are as forcible as upon direct and 
manifest proof. Note, the word is not probably^ for then commune argumetUum 
mi»ht have served, but the word is proveably be attainted. — 3 Institute, p. 12. 

Lord Hale is to the same effect : ** Now although the crime of high treason 
is the greatest crime against faith, duty, and human society, and brings with it 
the most fatal dangers to the government, peace, and happiness of a kingdn^n 
or state, and therefore is deservedly branded with the highest ignominy, and 
subjected to the greatest penalties that laws can inflict, it appears^rx/ how neces- 
sary it was that there should be some Itnown, fixed, settled boundary for this 
great crime of trenson, and of what great importance the statute of Edward 1 II. 

£ 2 
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trived to engraft upon it the iniquitous doctrine of constructive 
treason ; and Lord Hale says, '* Things were so carried by par- 
ties and faction in the succeeding reign of Richard II., th^t this 
fitatute was little observed, but as this or that party got the better, 
so the crime of high treason was in a manner arbitrarily imposed 
and adjudged to the disadvantage of the party that was to be 
judged, which by various vicissitudes and revolutions, mischiefed 
all -parties first and la^t^ and left a great unsettledness and un- 
quietness in the minds of the people, and was one of the occasions 
of the unhappiness of that king. All this mischief was produced 
by the 2\si of Richard II. *, which made some alteration in 
the definition, and relaxed the strictness of proof necessary in 
cases of treason. " This," continues Lord Hale, " was a great 
snare to the subject, inasmuch that the statute 1st of Henry IV. 
which repealed it, recited that no man knew how he ought to 
behave himself, to do, speak, or say, for doubt of such pains of 
treason, and therefore wholly to remove the prejudice which might 
come to the king's subjects, the statute of Henry was made, which 
brought back treason to the standard of the 25th of Edward III." 
Great lights of learning and of virtue have in almost every period 
of our history adorned the English bench, but we have also had 
some of the most unprincipled and time-serving judges that ever 
dared the indignation of mankind. Even this statute of Henry 
did not protect the subject against their corrupt constructions and 
interpretations; and in the first year of the reign of Queen Mary the 
legislature again found it necessary to interfere, and to limit them 

uas in order to that end ; tecondy bow dangerous it is to depait from the letter 
of that statute, and to multiply and enhance crimes into treason hy ambiguous 
and general words, such as accroaching royal power, subverting fundamental 
laws, and the like; and Mtre/, how dangerous it is by construction and analogy 
to muke treasons where the letter of the law has not done it. For such a method 
admits of no limits or bounds, but runs as far and as unde as the wit and invention 
of accusers, and the detestation of persons accused will carry men. — Pleas of the 
Crown, vol. 1, chap. xi. 86. 

* This statute introduced the term ol' ** riding against the King," which was 
complained of as new to the law. 
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in all time to come to the very letter of the statute of Edward*. 
Lord Coke t says, that by this law the safety of the king and of 
the subject, and the preservation of the common weal, were wisely 
and sufficiently provided for, and in such certainty that nihil re~ 
lictum est arhitrio judicis. 

If this law of treason outlived the tyranny of Elizabeth and of 
J'ames, it was owing more to the courage of English Juries than to 
the honesty of English Lawyers ; and in the former reign we find 
that the Attorney- General moved Chief Justice Bromley that 
a fine of £500 each might be set upon the Jury as security for 
having acquitted Sir Nicholas Throckmorton. In the fourth of 
Charles the First all the twelve Judges were commanded to as- 
semble and consider what offence certain words spoken by M. Pine 
amounted to ; and after examining precedents and cases without 
number, they at length resolved, J '* That there was no treason but 
by the statute 25th Edward the Third, and the indictment must 
be framed upon one of the words of that statute.*" 

The provisions of this statute were again urged in a manner that 
did honour to his firmness, though of course in vain, by Mr, Lane, 
in the case of Lord Strafford, to which you in the 19th century have 

f 

thought right to resort, for the principles of political law and the 
forms of parliamentary impeachment. Mr. St. John's argument 
prevailed, and then came the miseries of Archbishop Laud^s 
sacrifice — and the impeachment of Sir Robert Berkly, for his 
judgment in the case of ship-money — and the High Court of 
Justice — and the bloody tragedy of Whitehall. Scroggs and 
Jefferies, a few years afterwards, filled up the measure of the peo- 
ple's patience ; and the revolution of 1688, by abstaining from 
all prosecution of the § judges who advised James the Second 
to " subvert the fundamental laws,'' once more vindicated the 
statute of Edward. 

In the reign of George the Third attempts were indeed made 

* Anno primo Maris, Sessio prima. 

f Third Institute, p. 23. 

X Pine's Case, Cro. Car. 117. 

$ Sume of tliem \%ere excepied from the bill of indemnity. 
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to put upon the words ^^ levying war/' and ^^ imagining the king's 
death," interpretations somewhat too constructive * to be just f ; 
and, to do you justice, we may yet have to thank you for the strik- 
ing demonstration, that now-a-days a king might be deposed with- 
out being put to death. These attempts failed where they ought 
to have failed, thanks to the efforts of Erskine, and the honest inte- 
grity of English Juries. But you must not go to Lord Strafibrd^s 
case for authority to show, that all you alleged against the Prince 
de Polignac and his colleagues would witli us amount to the 
crime of treason. 

When the necessity arrives, we shall find a place for such mis- 
conduct in the capacious category of high crimes and misdemea- 
nours, and punish it (whatever may have been its consequaices) 
according to law. In the meantime, let us rejoice that the accla- 
mation extorted from men of all politics by the late truly states- 
man-like declaration of Sir Robert Peel, volunteered in the fiercest 
rage of party contention, that he had advised the king, come 
what come might, to keep strictly within the limits of the con- 
stitution, leaves little reason to apprehend the occurrence of so 
calamitous a question.. 

Allow me, however, to advert to the law and constitution of 
the United States of America, that great and noble Republic, 
the institutions of which, though they be the object of the insen- 
sate sarcasm of the ignorant and superficial, are well worthy of 
being referred to, for an impartial testimony on this mixed ques- 
tion of politics and of law. Louis XVIII. was a Bourbon 
to his hearf s core, but neither a bigot nor a fool ; he had shown 
himself, as Comte de Provence, superior to the^antiquated preju- 

♦ I Late Lord George Gordou (said Dr. Johnson), but I am glad he was 
not convicted of this constructive treason, for though 1 hate him, I love my 
country and myself. — BoswelL 

f Hardy was acquitted in November 1794. Ob the ISih of December 1795 
the Act 3t> Geo. 3, c. 7 was passed, which added some new definitions of the 
cnme of treason. What Lord Somers and his friends would have thought of 
them, far be it from me to imagine, but they could hardly assist the case of 
the leaders of the revolution of July. This statute is made perpetual by 67 
Geo. 3, c. 6. It ought to be forthwith repealed. 
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dices which marred the beat intentions at Ver&ailles, and his natu- 
ral shrewdness had been sharpened by the rough friction of 
adversity. Embittered as his youth had been by the calamitous 
results of unbridled despotism, in his manhood he had gained 
experience as a wanderer about Europe, until finally a long and 
tedious exile ended in a triumphant return and reception into 
the capital of his kingdom. He came home instructed and in- 
fiHtned* From his retreat at Hartwell, he had not failed to ob- 
serve the effects of the free monarchical institutions of the country 
to which he was indebted for hospitality, and stretching his view 
across the waters of the Atlantic, he saw the new edifice of na- 
tional freedom, the work of Washington, of Frankhn, and of 
Jefferson, realising its rich promise of order, wealfh, and happi- 
ness, to the former colonies of England. He had scarcely set his 
foot in the palace of his ancestors, when he resolved to announce 
to the people of France, his conviction that the wish for a con- 
stitutional charter was the expression of a real want, created by 
the vast increase of knowledge and the altered condition of society. 
With this view, on the 4th of June 1814, he gave and promul- 
gated to his subjects the charter which continues the groundwork 
of the constitution of France. Presenting this charter to his 
people as a pure emanation of his royal wisdom, and deriving 
all its validity from the prerogative of absolute government which 
he inherited from his ancestors, some of whom by name he pro- 
fessed to imitate, he nevertheless imported its chief provisions 
from the constitutions of England and America. 

* I am not awaie that it has been observed in France^ but to 
me it seems perfectly obvious, that the absence of all legislation 
on the extent of ministerial responsibility, and all de6nition of the 
crimes for which it might be enforced, resulted in the first instance 
from too hurried an adaptation to France of certain portions of 

* I have been much surprised Ui find that M. Alexis de Tocqueville, in his 
rerj excellent work oo Democracy in America, has not noticed this ohv'wun 
origin of the article« on ministerial responsibility in the French Charter of 
1814. 
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the constitution which the Convention of 1787 had given to the 
United States. 

This constitution, which bears the signature of all the principal 
actors in the revolution, commences with the following preamble : 

^' We, the People of the Uuited States^ in order to form a more per- 
fect union, establish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, and secure the bless, 
iogs of liberty to ourselves and our posterity, do ordain and establish 
this constitution for the United States of America." 

This, at least, is the language of freedom — here there is no 
assertion of the jus divinum^ no appeal to the inalienable rights of 
hereditary descent, no affectation of eleemosynary concession to the 
prayers of the people — all is done by the people — for the peo- 
ple — but then it is a people trained under a free constitution 
to a temperate use of the blessings of liberty, and exhibiting even 
during the struggle for independence, a rational veneration for all 
the approved principles of political law which had influenced the 
jurisprudence of England. This respect is particularly observ- 
able in the provisions of the Convention relating to treason> and 
the articles of the constitution respecting that crime distinctly 
show, that according to the deliberate, solemn, well considered 
enactments of the United States, the acts of which the minis- 
ters of Charles X. were impeached, could not amount to treason. 

* 1. The House of Representatives shall choose their speaker, and 
other officers, and shall have the sole power of impeachment. 

2. The Senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath or affirm- 
ation. When the President of the United States is tried, the chief 
Justice shall preside, and no person shall be convicted without the con- 
currence of two-thirds of the members present, 

3. Judgment, in cases of impeachment, shall not extend further 
than to removal from office, and disqualification to hold and enjoy any 

* 1 have not taken these articles in the order in which they stand in the 
constitution of the Uuited States. It is easy to refer to the original, which is iu 
every library. 
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office of honour, trust, or profit, under the United States ; but the party 
convicted shall, nevertheless, be liable and subject to indictment, trial, 
judgment, and punishment according to law. 

4. The President, Vice President, and all civil officers of the 
United States, shall be removed from office on impeachment for, and 
conviction qftreasony bribery, or other crimes and misdemeanours, 

5. Treason against the United States shall consist only in levying 
mar against them, or in adhering to their enemies, giving them aid or 
comfort. No person shall be convicted of treason unless on the testi* 
mony of two witnesses to the same overt act, or on confession in open 
court. 

6. TheCongress shall have power to declare the punishment of 
treason, but no attainder of treason shall mork corruption of blood, or 

forfeiture, except during the life of the person attained. 

Here let us take our stand, and survey the awful chasm which 
separates the principles established, — for do not deceive yourselves 
they are established, while the arrfet pronounced by the Chamber 
of Peers, on the Prince de Polignac and his colleagues, remains 
in force — ^by the Revolution of July, and the principles sanctioned 
by the authority of the purest and most learned judges, in the 
best periods of English history, embodied by men, whom all the 
world delights to honour, on mature reflection, into the consti- 
tution of the United States. Washington and Franklin, with 
the frightful catalogue of royal and republican violences, and the 
melancholy examples of constructive treason, which the annals of 
the Stuart dynasty and of the Commonwealth present before their 
eyes, for no object but to establish justice, ensure domestic tran- 
quillity, provide for the common defence — promote the general 
welfare and secure the blessings of liberty to themselves and their 
posterity — establish in the first place, as the leaders of our Revo- 
lution did before, an independent tribunal for the trial of political 
offenders, securing to the persons arraigned before it, protection 
against factious and frivolous charges* by making a clear majo- 

* See Story's Commeutaries on the Constitution of the United States. — Ap- 
pendix III. The extract from this very able woik in the Appendix, will be found 
\\e\\ worthy of attention. 
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rity of two-thirds necessary to pronounce a conviction. It was a 
matter of long and serious discussion in the Convention, whether 
the supreme court, in America, should be entrusted with the trial 
of political offences, not amounting to any crime defined by law : 
that jurisdiction was finally left to the Senate, to prevent the 
danger of undue influence on the minds of the judges ; and that 
patriotic and innocent men might have the protection of a liberal 
and considerate view of their intentions, however unfortunate may 
have been the result of their political conduct. 

You, on the contrary, while the fragments of the Barricades 
still choked up the streets of Paris, when " abolition of the here- 
ditary Peerage,'' and " death to the Ministers,'^ were the nightly 
signals oftumult and outrage, purposely destroy the independence 
of the tribunal, by which the objects of popular fury are to be 
tried. 

They expressly enact, that the Ministers of the United States, 
shall be removed from office, on impeachment for, and conviction 
of, treason, &c. That treason shall consist ordy of levying wcer 
against the United States^ and in adhering to their enemies, g^^^ 
them aid and comfort^ and that the Congress shall have power to de- 
termine thepmUhment of treason. 

You have an express enactment, that the Ministers of the 
crown of France, might be impeached for treason and embezzle- 
ment ; you have no laws to define what treason shcdl he : but you have 
a law declaring thatjkture laws, which were never passed, shall ascer- 
tain its character and determine its punishment. 

Under these circumstances how differently do the American 
and the French nations act. I learn from the very able com- 
mentaries of Judge Story on the constitution of the United 
States *, that although the crime of treason was defined by tihe 
originsd constitution in the very words of the statute of Edward, 
and thougb the common law of England was in force, and attached 
a punishment to it, yet until an express act of Congress, passed 

* Story's Commentaries, vol. iii. 169.-- Ajypcndic IV. 
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in 1790, it was clear law in the United States that it could 
not be punished. Many cases, also, and solemn judgments are 
cited by that learned judge to show that the strictest possible 
reading, excluding all arbitrary and constructive interpretations, 
has on several remarkable occasions been put by the judges of 
the supreme court on the definition copied from the English 
statute book. The leaders of your revolution, on the contrary, 
although the difficulty was distinctly pointed out to them in the 
Chamber of Deputies, and again more urgently in the report read 
by M. de Bastard to the Chamber of Peers, persist in the prosecu- 
tion of the ministers of Charles the Tenth for treason ; and, with- 
out laws which define the crime or enact the punishment for it, 
extort against their political opponents a sentence of perpetuid 
imprisonment and of civil death. 

It were idle to tell me that by the constitution of the United 
States, the ministers might be impeached for other crimes and 
misdemeanours besides treason, whereas the ministers of Charles 
the Tenth could only be impeached for treason. First prove 
that there was any necessity for impeaching them at all ; next, if 
that argument were admissible, it would not help the leaders of 
the revolution of July, unless they could show that they had 
refused to enforce a more severe punishment than removal and 
disqualification from ofiice ; but the argument of expedience and 
convenience is no more deserving of attention than an excuse of 
political enmity and party resentment ; they are, in fact, one and 
the same thing, and when reduced to their simplest expression, 
mean nothing more or less than Mr. St. John meant when 
he said, ^' We allow law to hares and deer, but it never was 
accounted foul play to knock foxes and wolves on the head."^ 
Besides, I am not aware, though of course I speak with diffi- 
dence on the subject, that there would have been any difficulty in 
trying the Prince de Polignac and his colleagues before the Cham- 
ber of Peers *, for all the crimes defined, with appropriate punish- 

"^ 1 do not mean by impeachdieat. 
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meats enacted for each, by the articles of the Penal Code, from 75 
to 108 inclusively — articles which reach all, and something more, 
than all the high treasons punishable by the laws of the United 
States, or within the statute of Edward and that of George the 
Third — except this, that they had not been guilty of them. 
That, however, would have been a question for MM. de Bas- 
tard, Pasquier, de Pont6coulant, and Siguier, to report upon 
to the Chamber of Peers; and I cannot understand how any 
greater obstacles could have occurred to their lordships, than 
those which they have already had the candour to acknowledge, 
and the courage to surmount. 

4thly. I have undertaken to show that, before the ordinances 
were thought of by the accused Ministers, and since their signa- 
ture, there had existed grave and authoritative opinions, that in 
point of law the King of France had, by the Charter, reserved to 
himself, for cases of emergency, the power which, by the ordinances, 
he assumed to exercise. 

Louis XVIII., although willing to extend to his subjects the 
blessings of a constitutional government, and to acknowledge that 
their wish to live under free institutions had its origin in a 
rational desire for political improvement, was yet determined to 
treat all that passed in his absence as usurpation, and not to bate, 
except of his own free will and pleasure, one jot of the inde- 
feasible prerogative of that absolute power, which Louis XIV., 
in the zenith of his pride, had been accustomed to assert. 
Perhaps he was in some degree stung into this unbending spirit 
by the slur thrown upon his title by the Allies when they enter- 
tained, as Mr. Canning afterwards reminded the Vicomte de 
Chsiteaubriand, the possible expediency of placing a Prince, not 
a Bourbon, on the throne of France *. However that may have 
been, he prefaced the Charter, which gave a liberal Constitution 
to his Kingdom, with as stem and stubborn an assertion of his 

• State Paper (1822) addressed by Mr. Canning, as Foreign Secretary, to 
the Ambassador of Fra^ice or the Minister ol Foreign Affairs. 
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Divine Right and Despotic Pow(?r as the Tudor or the Stuart 
had ever ventured to propound. 

'^ Divine Providence (said he) in recalling me after a long absence 
to my States^ has imposed upon me great obligations. A constitutional 
Charter being rendered requisite by the actual condition of the 
Kingdom, I have promised, and hereby publish it. I have considered 
that, although the Supreme Power of France belongs wholly and 
entirely to the person of the King, yet that my predecessors have not 
hesitated to accommodate the exercise of it to the varying circumstances 
of the times. Thus the Communes owed their enfranchisement to 
Louis le Gros ; the confirmation and extension of their rights to Saint 
Louis and Philippe le Bel. Our juridical system was established by 
the laws of Louis XI., of Henry IL, and of Charles IX. ; and, finally, 
Louis XIV. reformed almost every branch of the Public Administra- 
tion by various Ordinances, the wisdom of which has never been sur- 
passed * . I have not failed, after the example of the kings, my pre-* 
decessors, to appreciate the effects of the increasing progress of know- 
ledge, the relations which that progress has introduced into society, 
the new direction which the minds of men have taken during the last 
half century, and the grave alterations which have been the result. 
I am satisfied that the desire evinced by my subjects for a Con- 
stitutional Charter is tiie expression of a real want. I liave taken all 
necessary precautions to make that Charter worthy of me and of the 
People over whom I am proud to reign. Sage men selected from the 
highest bodies of the state have been associated with members of my 
council to prepare this important work. While I acknowledge that a 
free Constitution was necessary to fulfil the expectations of enlightened 
Europe, I could not forget that my first duty to my People was to 
preserve, for their sake, the Rights and Prerogatives of my Crown. I 
trust that experience will convince them that supreme authority can 
alone communicate to the institutions which it establishes, the strength, 
the stability, and the majesty which belongs to itself; and that when 

* The code civO, enacted by the Ordonnance of April, 1677; the code 
crimiual, enacted by the Ordounance of August, 1670 ; the code marchaud, 
enacted by the Ordonnance of March, 1673; the code of maritime juris- 
prudence, enacted by the Ordonnance of August, 1681, would, if there were 
no others, well justify this panegyric. On the last-mentioned Ordonnance see 
the opinion of the late Lord Chief Justice of England, lx)rd Tenterden, in the 
preface to his work on the law of merchant shipping. 
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the wisdom of Kings comes into a free accordance with the desires of 
their People a long duration may be secured to a Constitutional 
Charter, but that when concessions are extorted by violence from the 
weakness of (^oyemment^ Public Liberty and the Throne are equally 
endangered *, &c." 

*' For these causes I have voluntarily, and by the free exercise of my 
royal authority granted, and do hereby grant, make concession, and 
Octroi, for myself and my successors for ever, of the following Consti- 
tutional Charter." 

It cannot be denied that this constitutional charter granted with 
such solemn reservations of the inherent right of his absolute autho- 
rity, was not founded on the recognition of any principle approxi- 
mating to those of the Revolution, which placed the House of Hano- 
ver on the throne of these realms. Indeed, I know not whether 
the Revolution of July be not more clearly justifiable on the assump- 
tion, that the Constitutional Charter of 1814 did expressly re- 
serve to the King of France, the absolute power of making 
ordinances and dispensing with laws — than on the postulate that 
his power so to do had been restrained. If Locke, or Lord 
Somers, or Algernon Sidney, or Sir John Holland, or Mr. Fox, 
men not at all likely to abet '^humoursome factious arms," could 
have been asked by the Abbe de Montesquieu their opinion on 
the point, they would have told him that the single word, 
^^ Octroi,^' because of its impugning the principle, that all power 
is from the people, was pregnant with, and of itself justified, 
resistance. The leaders of your liberal party, then, or soon after, 
represented by Lafayette, Benjamin Constant, Casimir P^rier, 
Manuel, Foy, Lafitte, all received and swore to defend the 
charte so octroyee with more or less alacrity, and it continued their 
rallying cry, even to the Vgsplavdite of what has since been indis- 
creetly called the ** comedie de quinze a?wf .*** I do not pretend to 

• I do not insert the remainder here, which consists principally of the promise 
of Louis XVII I. to observe the Constitutional Charter; but I desire to point 
attention to the omission, because M. B^ranger founds an argument upon it. 

t I do not know, or forget, who first used this e}f)[>re8sion. It is claimed, 
I imagine, by none of the leaders of ihe revolution. 
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justify, on the contrary, if I could venture to give an opinion, I 
should blame the tone of despotic liberality, which pervades every 
line of the Charter ; and which, according to my English notions 
of the matter, would have excused, if not justified, resistance. It 
was well remarked by Monsieur B^ranger *, the ablest of the 
managers of the impeachment, that the affections, the manners, 
the interests, the population, of France, had in the interval be- 
tween the first flight and the return of the Bourbons totally 
changed. A new generation had grown up, and all that part of 
the nation, whom the restoration found in the prime and vigour 
of active life, knew nothing, but from historical sources of the 
family of their ancient kings. The recollection of them that 
lingered in the memories of older men, had gradually become faint, 
and so many great events, and so much glory had been crowded 
into the more modem annals of the country, that little sympathy 
remained for its ancient splendour. I cannot agree with Mon- 
deur B^ranger, that Louis XVIII. rested his title to the allegi- 
ance of the French people on the Constitutional Charter. I 
think the view of M. Sauzetf, the defender of Monsieur de 

♦ Proems des Ministres, vol. iii. p. 209. 

t Proems des Ministi-es, vol. iii. p. 1 61 . Les haines ne sont pas ^ternelles en France, 
pas de nation plus oublieuse et plus magnanime. Bientot les hommes places 
daus les situations elevees firent concevoir, par des rapprocheinens maieriels, 
quMt pouvait exister une mutuelle estime. Les uns etaient venus an Rui par 
la diarte et les autres a la Charte par le Roi. Touf; desiraient r6aliser le 
probUme de la reunion de la Dynastie et des liberies publiques. Mais il faut 
le dire aussi avec une conviction profoude, ces efforts etaient impuissaus. 
Les necessi^^s de situations, les oppositions d'interdts, les froissemens d'amour 
propve, plus mortels encore en France que les oppositions d'int^r^ts triomphr- 
rent bientot de cet accord passager, et laissdrent bientot aprds eclater la plaie 
a?ec plus de violence. Aussi pendant ce long intervalle d'annees, sans accuser 
Toppositiou parlementaii'e, quel spectacle a present^ la France ! La plupart 
des chefs de Fopposition parlementaire, de ceux qui m^me dont le coBur u'^iait 
pas a la Dynastie, lui vouerent leur fidelite, ets'ils ne purent imposer Taffection 
^ leurs sentimcns ils iinposereut du moins Tobeissance a leur conscience. Mais 
inalgr6 la fiJ^lite du serment et Tamour des souvemrs qui se retraceut toujours, 
disons le avec courage pOur iouer une restauration qui nVst plus daus ce qu'elle 
cut d'honorable pour le pays, elle a beuucoup fait pour se concilier la France- 
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Chaiitelauze, is more consistent with the truth. Louis XVIII. 
asserted his anterior title, and it was admitted — admitted by the 
nation as the price of peace and the pledge of reconciliation. 

It were, however, as idle to deny, as after the event it is easy 
to condemn the faults of the restoration. There was too much 
of the exterior indication of triumph in the return of the 
Bourbons to France. Vcb victis, seemed to be announced to 
the adherents of the fallen dynasty, when the white flag was 
first seen upon the column which recounts the imperishable 
glories of the imperial reign. It may be said all Paris wore 
white cockades, and so in truth they did ; much allowance must 
no doubt be made for many circumstances in the festivity, which 
were well calculated to prevent men of strong memories and sen- 
sitive honour from joining in it, and to wound the spirit of such 
a nation, as the French have in every period of their history 
proved themselves to be. Let no man blame the descendant of a 
long line of illustrious princes, if his blood rushed back to his 
heart at the suggestion of abandoning the flag which for 
nearly a thousand years had waved over the fortunes of his 
House, but when he met the illustrious marshals of the empire, 
and " assured them that he was not only happy, but proud 
to be surrounded by them,'' he should have called for the colours 
of Austerlitz and Marengo, and have strewed upon the white 
compartment of the tricolor, the lilies, in the sight of which 
France had made the world grow pale under Conde, VendSme, 
and Turenne*. He should have shown some anxiety to secure in 



Oui, elle a beaucoiip fait pour la France, mais sans ce^se ses institutions elles- 
memes n'arrivaieut pas a leur r^sultat, et quelque fois aussi ]e spectacle de la 
defiance du pays appelait la defiance dans ]e sein du conseil. Aussi quand ]a 
couronne accurdait quelques libert^s on se plaignait de les voir 6man^es d*aue 
Charte octroyie et revocable comme 1e principe de la Charte elle-ineme. Ain^ 
quand la Dynastie adoptait nos gloires on lui reprochait de les avoir deplor^. 
duand elle s'attendrissait sur nos disastres, on lui montmit aux champs de 
Waterloo, le lion Britannique, qui lui avait ouvert le chemin de la France. 

* Je sais, (said the Due de Fitzjames in the debate on the abolition of the 
hereditary peerage, in December, 1831*) qu'au temps ou nous virons, les ser- 
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full property to the memory of Napoleon, what he could not take 
away, the just reward of the military glory by which he had illu- 
mined the modern annals of France, as well as of the great 
legal and administrative reforms which had been effected under 
his government. Above all, he should have entered the solemn 
protest of his dynasty and his people against the ignominious 
durance put upon the "foremost man of all this world,'* whom 
he at least had not " confounded with those who had preceded 
him */'' and whose name will, as it ought, be held in honour by 
the French people, so long as honour is any part of their concern. 
By thus identifying himself, rather as a Frenchman than as a 
Bourbon, with the recent history of his country, he might, perhaps, 
effectually, as to a certain extent he did, by the intrinsic merits 
of the Charter, have effaced the recollection of his return to Paris 
under the protection of foreign bayonets, or as it was afterwards 
said in mockery and derision, " with the baggage of the Allies.*** 
There was in truth no just foundation for the sneer; he had 
himself met with a hearty welcome from the population of the 
capital ; Bordeaux, the second city of the empire, had received 
the Due d' Angouleme with enthusiasm, and Lille presented to 
the Duke of Orleans then, as long after " the most faithful of the 
subjects of the Crown of France f,**' the homage of its renewed 
allegiance to the head of his family — but, though still on neutral 
ground, I am unconsciously wandering to the very verge of party 
discussions — I think I hear you whisper in the words of your 
inimitable Boileau — 

** Mais vous, pour en parler — vous y connaissez vous ?*' 



vices qui out cent ans de date sont coniptes pour peu de chose, et cependant 
quand il a 6te vers^ pour la France, du sanof devrait compter pourdu sang^et le 
boulet qui emporta la tete de mon aieul, etaiit de fer ausi^i bieu que celiii qui 
frappa Moutebello, ne devrail-il pas peser le u:enie poids dnus la justice da 
pays? 

• Je ne couibnds pas Monsieur Bonaparte avecceux quiTont precede.— Xr^- 
terfrom Mittau, signed by Louis the Eighteenth and the Princes of his family. 

t See the letter of his Majesty the King of the French, to the Emperor of 
Russia, announcing his accession to the throne, August 1830. 

F 
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I might defend myself by saying that all this is now matter of 
history, and that these topics were not deemed irrelevant to the 
cause either by the managers of the deputies, or the defenders of 
the Prince de Polignac and his colleagues, but I prefer yielding 
to the correction. 

*' Qui ne sait se borner ne sut jamais ecrire." 

I am stating my opinion on a question of constitutional law ; I 
am not writing a political pamphlet. 

I have said that the charter of 1814 was granted to, not con- 
tracted for^ by the people of France, and accepted by them as a 
concession from the anterior right of entire sovereignty, which 
Louis expressly claimed to be inherent in him by right of 
birth, as the head of his family, and which no considerable 
party at the time was up to gainsay. In the first place, after 
the example of Charles the Second, he treated all the govern- 
ments which had existed since the death of Louis the Seven, 
teenth as usurpations, and dated this very constitutional charter 
from the nineteenth year of his reign. In it there is not only 
no restriction of the royal prerogative, but a distinct asser- 
tion that its illimitable and boundless power could be the only 
legitimate source of the institutions it established. There are^ 
besides, many parts of the constitution which the charter does 
not regulate ; among others, the electoral system : and its silence 
respecting those parts affords the clearest possible evidence that 
the prince from whose mere will it emanated, never thereby 
intended to confine and limit by its provisions the ancient anterior 
attributes of his royal power. The charter indeed contains a 
long enumeration of concessions to the people, but not one word 
does it contain of the extent or the nature of the prerogative of 
the crown, except in the introductory address, where it is declared 
to be unlimited, and the article wherein its ordinary influence on 
the constitutional bodies by it established is ascertained and ex- 
plained. It contains not one word respecting the inheritance or 
succession to the crown, not one respecting the power of the king 
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to appoint or to dismiss his ministers, or to exercise any but the 
very highest attributes of sovereignty. By the fourteenth article 
it is declared the king is the supreme head of the state. Was this 
meant as a merely formal announcement of his superior and 
pre-eminent rank, or was it meant as a confirmation of the pre- 
amble to the charteri that all legal power was from him and 
through him ? It goes on to enumerate all the most important 
points on which the kingly power can be exercised, not for the 
purpose of restricting or limiting that power, but rather to pre- 
iterve it from all encroachment on the part of the legislative 
bodies which the charter established. 

Here again is another instance of the hasty manner in which 
certain portions of the American constitution were made to fit 
into the new monarchical constitution of France. This enumera- 
tion seems indeed inserted to prevent the possibility of assump^ 
tion, on the part of the chambers, of the power which the con- 
gress of the United States, under the second section of the second 
article, possesses, of controuling the president by withholding 
their consent from the treaties which he may be disposed to enter 
into, and the nominations to offices which he may be inclined to 
make. 

Article 14. — The King is chief supreme of the state ; he 
commands the military and naval forces, declares war, enters into 
treaties of peace, alliance^ and commerce ; appoints to all offices in 
the public administration, and makes the orders and the ordi^ 
narutes necessary for the execution of the laws and the safety of the 
State. 

It was on this 14th article of the Charter that the Ministers 
justified what, in a determined spirit of honourable secresy, they 
persisted in calling their advice of, but what was evidently their 
eluctant and extorted consent to, the ordinances of July *. ^io 

* Mais pourraient-ils avec plus de succes, maiutenant que sa personne est en 
surety, rejdter sur lui tous les tnaux qui ont accahle Paris et la France, s'excuser 
de la part quMls y ont prise sur leur devouement aveugle, sur leur obeissance a 
ses volontes? 

F 2 
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mail can read the 14th article of the Constitutional Charter, after 
the preamble announcing the intentions of Louis XVIII., without 
admitting that it was at least a matter of probable construction 
that the King meant to retain the power of altering or suspending 
the laws. If there be a doubt there is an end of criminalih/. It 
is quite impossible that the Charter should have intended the 
crime of treason to be imputable to an act, the illegality of which 
was left by it as a matter of conjecture. The Revolution of 1830 
has, in fact, established beyond a question, the existelice of a 
grave, well-founded difficulty in the construction of the original 
Charter. In the 14th article of the Charter of 1830, the words, 
" for the safety of the State,'** are omitted, and they have made 
way for the great principle of our Revolution of 1688, " without 
having the power of suspending the laws themselves or dispensing 
with their execution." 

Nothing can be more improbable than that such an alteration 
should have been made in the 14th article of the Charter, even 
before the Ministers were put upon their trial, if it had not been 
a known and admitted fact, that a grave doubt had arisen on the 
former words which was not consistent with the foundation of the 
new monarchy ; and, therefore, that they were to some extent, at 
least, descriptive of some portion of the royal prerogative of the 
old dynasty, untouched by the former Charter. A declaratory 
act would have sufficed to prevent all future ambiguity, if the 
trial of the Ministers of Charles X. should fail to decide the 
point. Instead, however, of waiting for the result of that trial, 
or of removing all future dispute by an act to expound the words, 
the leaders of your Revolution determined to make the enacting 
part of the Charter consistent with the principles on which the 

L'accusation s'empressera d'entrer dans cette nouvelle voie, ouverte a la 
defense, quoique par un sentiment qu^elle aime a reconnaitre honorable, les 
aaciens Ministres aient evite de compromettre le nom de Charles X., et aient 
plutot laisse deviner, qu'ils n'oiit avoue la severity de ses ordres, Fopiniatrete 
quHl mettait a ce qu'ils fussent executes, et enfiu rirresistible influeDce qu'il 
exer9ait sur eux. — M. B^ranger. Proces des Ministres, voL iii. p. 202. 
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new dynasty was to ascend the throne ; so that if any future King 
should be disposed to forget those principles, to re-establish the 
absolute power of the old monarchy, and re-assert the right of 
dispensing with the laws, he should be reminded by the text of 
the Charter itself that such pretensions were inadmissible; and, 
that whatever discretion might have been left to the King to 
judge of the necessity of the case, under the Charter of 1814, 
none remained under the Constitution of July. 

It is, besides, a great mistake, to imagine that the leading 
principles of the diversity between the Charters of 1814 and 1830, 
had not been frequently discussed, and settled long before the 
fatal ordinances afforded an opportunity to carry it into effect, and 
that this particular power, reserved by the Charter to the King, 
had not been the subject of controversy, and on many notable 
occasions been asserted in the Chambers by men of great autho« 
rity. 

Thus, in the year 1828, a committee appointed by the Cham- 
ber of Peers, to examine the law on the suppression of the censure 
facultative, by the mouth of their Reporter, le Comte Simeon, 
declared as follows : — 

'^ The Charier reserves to the King the right of making such regula- 
tions and ordinances, as may be necessary for the execution of the 
laws, and the safety of the State. It is, therefore, not necessary that 
this law should coutain any express reservation to the King, of that 
which he already possesses by the Charter and as Chief Supreme of the 
State. If the danger be imminent, even the Dictatorship, to avert it 
in the absence of the Chambers, belongs to him. He can also suspend 
the liberty of individuals*." 

Eminent public writers also, and among them, the able editor 
of the Journal des Dehats, now I believe a Peer of France, had 
advocated the same construction. It was a subject of frequent 
discussion, during the years 1818 and 1S19 in the columns of 

*Moniteur, 12lh July, 1829. 
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that Journal. I read in them on the 14th of July, 1819, when 
coups d'etats had not been apprehended , the following remark- 
able admission, and seeing the part that the gentleman who I 
believe conducts that paper took in the impeachment of the 
Ministers, I may be permitted to rejoice that the words of so 
wise a man have been treasured for their vindication. 

'^ WheD the powers established by the Constitution are destroyed by 
force^ or in danger of being so, it certainly ought to be permitted to 
one of those powers, to save the State by the extra constitutional 
employnaent of a conservative energy. It would be absurd to, contend 
that in a monarchy, the Prince does not possess the innate right to 
save the State and the thrcme by any means, even by the suspension of 
the written constitution. 

Nor are these the only authorities. Many more might be ad- 
duced, and amongst others. Monsieur de Chateaubriand^ in the 
Monarchie selon la charte^ if in fact there were any doubt of their 
existence. It is admitted, indeed, by * Monsieur Stranger, with 
the fairness which distinguished his personal conduct throughout 
the impeachment; and he expressly charges the system of the 
defence, with reviving all the pretensions of the Restoration. 

" Let us, however, take comfort," (says the learned gentkman,) '* it 
is for the last time. I admit, that of late years a small number of 
men, who urged the Government to the adoption of extreme measures, 
have contended that the 14th article of the Charter, might authorise a 
coup d'etat. Imprudent people ! They could not see how calamitous 
would be the consequence of acting on these principles t." 

Now making allowance for the jaundiced eye, with which a 
manager of the impeachment, however upright and honourable, 

* I say his personal conduct. I mean his speech, as manager of the im- 
peachment. If he drew up the report of the commission of accusation, I 
must own I do not envy him the responsibility of it. 

f Sila Cour (says M. de Martignac in reply,) navcdt pas une legitime impa- 
tience, si les accuses ne devaient pas dearer eux-m^mes la fin de ces tristes 
debats, il me serait facile de rapprocher des noms de cette qualification cTm- 
prudens ; la Cour aurait peut-etre ete etonne ; j 'aime mieux m*en rapporter a 
ses lumieres et a ses souvenirs. — Proces, vol. iii. p. 255. 
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could not fiedl to view the defence which he was charged by the 
chamber to refute, these observations must be taken as an admis-. 
sion, that the question of the Royal power in this particular was, 
as we lawyers say, a moot point long before the signature of the 
ordinances. 

The truth is, that the defence of the Ministers on this point, 
is the defence of the Revolution of 1830. The sham information 
against Sir Edward Hales in 1688, obtained from the Judges of 
England* a declaration, that it was the inseparable prerogative 
of the Crown to dispense with the laws. The church and the 
people of England protested against this doctrine, opposed to it 
the constitutional fiction of an original contract, and thereon justi-* 
fied the resistance ; but they never dreamt of trying as political 
criminals, the Ministers who had advised the exercise of a 
power, which the Judges of England had declared to be legal. 
The leaders of your liberal party might, by abstaining from 
political prosecutions, have founded themselves on that memora- 
ble example, and thereby avoided the shameful scandal of deli- 
berate judicial injustice, on the most grave of all criminal charges, 
in the first year of the revolution. Instead of that, they rested 
as momentous a question of constitutional law as ever agitated a 
free people, on the verbal criticism of a document which they 
well knew not to have been, and not to have been intended as, a 
contract between the king and the people. Thus driven to the 
interpretation of words instead of the assertion of principles, they 
have left it at least doubtful whether they can justify the per- 
formance of their portion of the pretended contract, by construing 
inviolabiliti — without which no ministerial responsibility — to 
mean safe conduct — la vie sauve comme sil sagissait du dernier des 
miserables t. And all this for no conceivable motive but to allow 



* Ecbard's Review, p. 71. See also Cobbeti's ParliameDtary History, vol. r. 
p. .333, uherc it appears that Mr. Justice Powell, being called to tbc bar of the 
House of Commons, was compelled to state the opinions given by the several 
Judges at their consultation, in Sergeant's Inn. Sre Appendix V. 

t Sauzet. Pioces des Ministres, vol. iii. 181. 
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others to wreak their vengeance upon the heads of men who 
were ah^eady condemned to exile and to obscurity. 

'^ Quam cuperent vano potius caruisse labore^ 
Eque suis alias didicisse parentibus artes/* 

I do not think it at all necessary to touchy under this head of the 
inquiry, on the very important question raised by MM. de Mar- 
tignac and Sauzet, whether the whole electoral system of France 
was not founded on the power which the king possessed to make 
and alter laws by ordonnances*. M. Beranger, treating it as a 
brilliant and ingenious fallacy, says, *' Cette erreur qui a pu vous 
seduire un instant^ est trop evident pour qtieUe cdtbesoin de refuta- 
tion."^ I cannot pretend to determine whether this be or 
not the ordinary rhetorical artifice by which a skilful dis- 
putant sometimes endeavours to evade a difficulty. I have 
not at hand sufficient information to decide that point, and 
any inquiry in the least degree satisfactory would lead me 
too deep into the doctrine of laws and ordinances. Neither do I 
conceive it material to examine what opinion Louis XVIII. 
entertained upon the fourteenth article of the charter. M. 
Beranger affirms, that although " quelques hommes parlementaires^* 
had maintained the doctrine on which the defence of the ministers 
was grounded^ the intention of acting on their construction was 
constantly disavowed by the organs of the successive ministries 

* I cuiniot myself understand how, as a matter of law, it could be doubted 
that tlie King of France bad preserved to himself the ancieut prerogative of the 
French Crown to make and alter laws by Royal Ordonnance. " Ordonnances 
Royaux sout des lois et des Constitutions generales que le Roi fait publier dans 
son Royaume et qui obligent tous ses sujets. Les Ordonnances sout les vraies 
lois du Royaume. Elles font la partie la plus g^nerale et la plus certaine de 
notre Droit Fran^ais, attendu qu'elles sont soutenues de Pautorite aussi bien 
que de laraison, au lieu que les loisRomaines ne subsistent que par leurequite, 
et u'ont force de loi que parceque nos Rois out bien vouler y consentir. Les 
Ordonnances sont les lois generales du Royaume, tous les magislrats, tous les 
juges tant laiques qu'eccle&iastiques, tous lesofficiers de justice sont obliges de 
les observer exactement. La raison est qu'ils dependent tous du Prince et 
de rautorile de la loi qui est emanee delui. — Dictionnaire de Droits par Claude 
Joseph de Ferriere. (1771.) 
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of the restoration. No doubt about it. The members of the 
opposition in tlie chamber, and their accredited organs out of 
doors, were for ever imputing to the de Vill^le, the de Martignac, 
and the de Polignac ministries the intention of governing by 
royal ordinances, and what were called coups d!etat. The ministers 
on all occasions resolutely denied any such intention. If the 
power of making and suspending laws by royal ordinance existed, 
it was obviously not suited for ordinary occasions — not to be 
justified but on extreme emergencies ; and it may very well be, 
that an honest minister, hoping to secure the support of the 
chamber, should have disavowed the intention of governing by 
ordinances, and yet not doubt the existence of a legal power in 
the crown to provide for a case of imminent danger by extra- 
constitutional expedients. 

5. But is there reason to suppose that the ministers acted under 
an honest impression of danger to the monarchy, when they 
advised the king to sign the ordinances of July ? M. Beran- 
ger contends that the only danger consisted in the loss of their 
places, and that it was their duty, as ministers of a constitutional 
government, to resign when they found that they did not possess 
the confidence of the chamber of deputies. That such was their 
duty it is impossible to deny, and much is it to be regretted that 
they did not resolutely perform it. By so doing, they would 
have thrown the responsibility of resistance upon their opponents, 
and perhaps discomfited the preparations for revolt, which no 
doubt had been fong in progress. Adhering, as I desire most 
strictly to do, to the principle with which I set out, that of exa- 
mining, as a matter of legal investigation, the question of the 
guilt or innocence of the ministers, I cannot consent to go into 
any detail of the acknowledgments of the existence of previous 
conspiracies to overthrow the dynasty, which have since been 
made by some of the more violent leaders of the revolution. 
That the king and his ministers firmly believed that not the 
ministry only, but the throne was attacked, seems to me abun- 
dantly established by the arguments and the evidence taken before 
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the Chamber of Peers ; but I must decline to enter iuto a discus- 
sion which would of necessity give to this attempt at impartial 
inquiry the complexion of party bias. It can give offence, how- 
ever, to no one into who^e hands this letter may chance to fall, 
and it is due to the unhappy men, whose punishment^ in my 
humble judgment, has already been much greater than their 
offence, that I should not altogether suppress the defence which 
M. de Martignac puts into the mouth of his noble ^d unfor- 
tunate client : — 

" The King's government, until the year 1 827, had maintained a system at 
once legal and favourable to the maintenauce of the just prerogatives of the 
Crown by the aid of a majority in the elective chamber. In that year the 
majority seemed disposed to desert it, and recourse was bad to the means 
pointed out by the Constitution — ihe dissolution of the Chamber ; but the new 
Chamber was elected under the influence of the opposition, and did not support 
the administration which Louis XVI IF. had left to his brother. 

^* Charles X. being determined to remain within the circle of our iusiitutionSy 
dismissed his ministry, and ohose another from that party in both the Cliambers, 
which was ](nown for its moderation and its dislike to any measures contrary 
to law. He had hoped that this change, made in a spirit of conciliation, this 
express recognition of the necessities of a representative government, would dis- 
arm the persevering hostility of the opposition, against which all h\9 efforts 
had been vain. He announced his determination to complete the work of 
his brother by making the legislation of the kingdom consistept with the 
Charter. 

** The new ministry advanced in the same course, adhered to a line strictly 
constitutional. The press was freed from all restrictious, the direct interference 
of the administration in the elections was prevented. This chamber had com- 
plained of the introduction into the institutions for public instruction of a 
religious order, suspected of professing maxims contrary to our civil and reli- 
gious liberties. The public peace seemed to require their exclusioUy-^lt was 
pronounced^ and measures which perhaps exceeded the limits of justice were 
taken respecting them. Complaints were made that the appointments to office 
were confined to too narrow a circle. Many proofs of confidence, and many 
public employments were given to men of other political opinions. All these 
effortf^, made in the hope of restoring confidence and union, all th^s? couoes- 
sions, suggested by a wish to produce concord between the three powers of the 
state, failed in their object. The press contiuued aggressive aqd violent; the 
elections bore a threatening aspect ; the demands of the elective chamber rose 
in proportion to the concessions made to it, and had threatened for the future 
to become more alarming and imperious, when, in the session of 18*^9. the most 
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imposing minority which had yet appeared, seemed to endanger the lau of the 
Finances. 

** The King was struck with the inutility of his endeavours; he thought that 
the system adopted by his ministers tended to deprive the crown of a portion of 
1(8 means of resistance without weakening the opposition; he determined to 
make a stand, and, intrenching himself behind the constitutional prerogatives 
of the crown, to defend himself against open attacks, and slow, but more certain, 
encroachments. 

** The task which this new plan imposed upon those charged with its execution 
was surrounded by difficulties and dangers. Devotion, zeal, courage were 
necessary. The King, for my misfortune, cast his eyes upon me ; — ^you know 
the history of my family— you know the great obligations under which we lie to 
our princes— you know the empire of duty and uf giatitude over a mind not 
devoid of generosity, — ^you know that I could not refuse. 

** I did not form the Ministry of the 8th of August, but became a member of 
it. On our entrance into office we were assailed by the most violent clamours. 
The design of destroying the Charter was imputed to us; every day the attempt 
was announced for the morrow, and means of resistance were organised, ready 
to be converted into instruments of attack. 

'* In truth, this project never entered into our minds, and our wishes and our 
efforts were directed to preserve and consolidate the institutions which they ac- 
cused us of an intention to subvert. Six months had passed without any act done 
to justify this suspicion, when the convocation of the Chambers for the Srd of 
March refuted, in the clearest manner, the intentions imputed to us. 

" I remember that, in 1814, when, during a discussion on Ministerial Respon- 
sibility, it had been proposed to invest the Chambers with the right of declaring 
the Kiug^s ministers unworthy of public confidence, M* Benjamin Constant 
opposed that proposition, contending that it would he a direct attack on the prero- 
gative of the Crown ; that it went to deny to the King the piivilege of selection ; 
that when the Ministers were accused they only were attacked : but that to declare 
them unworthy of public confidence was to asperse the intentions or discredit the 
judgment of the King, which ought not to take place in a constitutional government * . 

** Encouraged by this doctrine, which seemed to me just and in conformity with 
the principles of our government, I had hoped that the Chamber of Deputies 
would at least have heard us before they pronounced judgment; and would 
desire to be informed of our intended measures before (hey announced the 
existence between us and the country of an invincible antipathy. If they had 
in fact^ consented to hear us, 1 am confident that their prejudices would have 
been removed ; for in all the measures which we intended to propose we had, ia 
truth, no object but to increase the prosperity of the country. 

* In 1789 Congress formally decided, that as the President was responsible 
for his actions he ouglit not to be foiced to employ agents who had forfeited his 
esteem. — Rentes Commentaries^ vol. i. p.289. 
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*' My hopes were disappointed. You remember tlie tenns of the address — 
the King conceived that his authority was in jeopardy — that the most valuable 
of his prerogatives was attacked — he determined to make an appeal to the 
people. The Chatuber was dis:iolved, but the associations and the press esta^ 
blished as a principle the necessity of returning the same deputies who had, in 
the King's opinion, violated the rights of the crown ; and the electoral colleges 
obeyed and executed their decision. 

'* We had every reason to apprehend, on the opening of the new Chamber, 
the opposition of a victorious and irritated majority. The organs of pubhc 
opinion, flushed by their recent triumph, threatened to cut off the springs of 
government, by using the power, if not the right, of refusing the supplies. Two 
courses only remained open — to yield, to sacrifice the ministers, replace them 
by others imposed by the majority, by the press, or by the hostile party which 
directed it, give way to the re-action, submit to exorbitant demands, be driven 
down a torrent which might carry every thing before it, revoke a resolution which 
had perhaps imprudently been declared irrevocable, abandon to contempt an 
authority which could not thenceforth be respected, or — have recourse to the 
]4th article of the Charter for the dangerous weapon it contained. 

** The King looked back upon the history of past years — he thought of the 
ministers of Louis XV J., and of the facility with which they had been dismissed 
and restored — he remembered the bloody price which had been paid for that 
facility. For thirty-seven years it had been incessantly impressed upon him, 
that the weakness of his brother had been the cause of all the calamities of the 
revolution, and that the same causes would produce the same results. I, 
also, heard this prediction and trembled. 

" One of the most enlightened of the friends of public liberty, he who best 
undei'stood its character, the distinguished orator to whose electoral triumphs 
I have just referred, had said, 'The day on which the government shall exist 
only by a majority of the Chambers, on which it shall be in fact established, 
that the Chamber can set aside the King's ministers, and force others of its own 
choice upon him, will be the last not only of the Charter but of royalty itself*. 
I read these words, the effect of which was weakened by no suspicion of com- 
plaisance or interest, and the temble responsibility of my position appeared to 
me in all its immensity. 

** Convinced that the Charter placed in our hands the power of saving the 
monarchy, I thought it was my duty to employ it, and that if I refused to do 
so, 1 should deserve to be accused of cowardice or of treason. I was assured 
that France would bless the act of firmness to which her safety would be due 
— that the party against which it was necessary to defend the throne, was dis- 
avowed by the majority of the people — that one act of resolution would suffice 
to restore to the crown the authority which was necessary for the happiness of 

* I cannot exactly collect to whom this refers, unless it be to M. Benjamin 
Constant. 
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France, and thai no other means remained to presei*ve the CLarter, which was 
as much the object of attack as royalty. 

" Such was the language which I heard on all sides, such were the sugges- 
tions of the memorials which were addressed to me; and the violent hostility of 
the opinions expressed on the other side, only tended to make more apparent 
the imminence of the evil and the necessity of the remedy. 

** Alaimed, not for my own sake, at the responsibility of a task which I felt 
to be beyond my strength, I wished to place in the hands of men of greater 
capacity the overwhelming burthen which I feared my inability to bear — 
I wished to resign, but orders which I had not yet learnt to disregard, com- 
pelled me to remain. T obeyed, because the times were perilous, and it was 
necessary to act. 

" If I were to say what advice was given to me, and by whom — men who 
have since assisted to swell the cry of my accusers ; if I could exhibit to those 
who judge me with so much severity all the alarms, all the illusions, all the 
influences, all those moral violences, which overcame at once my conscience and 
my reason, I cannot help thinking a knowledge of all the circumstances would 
make my enemies less severe. 

" My acts I cannot deny. I leave to those who shared my alarms, and 
who now partake the dangers which surround me, the care of examining them, 
and of placing before you the particular evils to which they, in their several 
departments, endeavoured to apply a remedy. I expect this from them; but I 
decline no part of the responsibility. It was I who iirst signed the Ordinances 
of July, — it is 1 who ought first to answer for their consequences;— I know it 
— T avow it, — and it is not to-day that the obligation to do so appears to rae 
most terrible. 

" I have lived to see, in the city of my birth, the blood of Frenchmen shed by 
the hands of Frenchmen ;— I have seen crumble into dust a throne which it was 
my duty to defend ; — I have seen the monarch whose authority I desired to 
maintain pure and unimpaired bow down his venerable head — put off his own 
crown—disinherit his son, and attempt in vain to ransom, by the bitter sacrifice 
of two generations of kings, the desperate fortunes of the third. This devouring 
Revolution has passed before my eyes ; and at the sight of the movement which 
my hand had excited but was unable to restrain, I have said — * It is I who 
must account to France and to the world for all these calamities.' Believe me, 
this affliction is more severe than the accusation ; — no judgment can inflict 
upon a man of honour a punishment like this. 

Such is the defence which the eloquent defender of the Prince 
de Polignac offered for his client ; and no one acquainted with the 
history of France just before, and since the Revolution of July, 
can doubt that there is enough in it not to justify the policy, but 
to establish the innocence, of the accused. They were convinced 
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that a powerful and determined party was leagued for the 
destruction of the dynasty, that the throne was attacked, the 
monarchy in danger, and that it was their duty to employ against 
such attacks those arms which they conceived entrusted to them 
by the Charter. That they were wrong in yielding to the influ- 
ences which were used to overcome their scruples, that they were 
culpably ignorant of the state of men''s minds, and of the degree 
of peril their conduct must of necessity create, cannot be denied ; 
but that there was abundant evidence on the trial to show that 
they acted under an honest conviction of imperious duty seems to 
me unquestionable. I shall abstain from adverting to the proofs, 
with which every modern French publication abounds, that the 
apprehensions which influenced the mind of M. de Polignac and 
his colleagues were not unfounded. I do not know that, in 
endeavouring to ascertain whether the judgment pronounced upon 
the Ministers by the Chamber of Peers were justifiable, I ought 
to pray in aid admissions and declarations that were not before 
the court ; but this I do trust, that all those who may chance to 
see this letter, and who are acquainted with the real truth of 
the matter, will, now that five long years have elapsed, give the 
accused the benefit of their recollections. 

" Who will now venture to say that the danger which M. de Polignac feared 
was chimerical — that the throne founded upon the Charter had nothing to fear 
— that powerful and irreconcilable enemies did not threaten the reigning 
family and conspire their ruin ? that the whole country was calm, regular, and 
submissire, and that there was no difficulty in adhering firmly to the ordinary 
course of the constitution ? 

*' Messieurs,— On this point, I am bound to say, for truth is the right of the 
accused, of which I dare not deprive them, dou^bt is no longer possible. 

" During the last four months, too many voices have been raised, too many 
pamphlets published to remove it. I will not recall all the confessions, or 
rather all the appeals to public gratitude, which have been made to us through 
' the press, — none of you are ignorant of them. 

'* In one place we read, that the conspiraton of la Rockelle had friends and 

fellows all over France ; in another, that under the government of the Bourbonts, 

the opposition had for fifteen years made use of all these grounds of complaint to 

render more invincible the dislike of all classes for that family ; in another place, 

public writers affirm that France had taken up arms against the odious principle 
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of legUimacy and divine right; they appeal to the testimony of the courageous sena^ 
tors who had conspired with them against the Bourbons ; they add, that during 
the three gpreat days, they not only wished to punish a perjured King* but also to 
seize afortuftate pretext for escaping from an odious system of government, and 
returning to the principles of 1789. 

** We see also in the proceedings of a celebrated association *, which has now 
existed for some years, what a parade is made of the length of time the revolu- 
tion had been expected — of the efforts made by the society to overthrow Charles X. 
— the connexions of the society with t/ie patriots in the provinces — its influence over 
the elections — its relations with the conspirators f. 

" I read in one of the organs of the periodical press, ' the restoration was never 
cordially adopted by France, but was always looked upon as an odious regime, to 
be got rid of at all events, and for this purpose all pretexts were held good, even 
that of returning to the system of 1789. ' 

** Another public writer avows that he never thought without repugnance of the 
race which 500,000 bayonets had forced upon France, 

"In a publication of greater circulation, I read that it would be a great mistake 
to suppose that the ordinances were the cause of the expulsion of the Bourbons ; 
the effect of them was merely to fill up the measure. They merely gave an oppor- 
tunity of manifesting sentiments which for fifteen years had been hidden in the 
hearts of the people. Lastly, politics consisted of nothing else but an attack 
upon government in all its movements, in opposing all that it supported, 
supporting all that it opposed, in rendering all government impossible, that the 
government might fall — and thus it did fall X ." 

Do not suppose, I entreat of you, that in thus reverting to the 
citations appealed to in the face of the Chamber of Peers and of 
the country, by the distinguished men to whose courage the 
defence of the Ministers was entrusted, that I desire to aim an 
ungenerous insinuation against the leaders of the Revolution of 
July. My belief, on the contrary, is, though I wish of course to 
state it with the reserve with which a man ought to write on a 
subject so closely allied to the party politics of a foreign country, 
that the public men who, by their social position and their great 
talents, were placed at the head of the liberal party, were not, until 
the very last scene of the Restoration, so irrecormleably opposed to 
it as others perhaps were of less note and distinction. They 
may not have suflBciently '' discountenanced what they could not 

* Societe aide toi et le ciel t'aidera. 
t De Martigiiac. X Sauzet. 
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wholly approve,''' but I do not believe that there would have been 
any real danger to the ancient monarchy of France, if such men 
as Dupin, Benjamin Constant, Casimir P^rier, Guizot, de 
Broglie, and Beranger, had been frankly admitted into the 
confidence of the crown. Whatever dislike they had origi- 
nally entertained to the principle of the Restoration, it had 
acquired a title to their respect from the oaths which they had 
taken to maintain it, and from the hope which they entertained 
that in the course of time, when the throne should be occupied by 
princes who had not been bred and grown up to manhood in the 
miasm of Versailles, the true principles of Constitutional Govern- 
ment would be fairly, fully, and liberally adopted. Such men 
headed the opposition, thwarted the ministry, carried on the 
parliamentary warfare with vigour and determination, intending, 
if they could, what in England public men have, in all times, 
thought themselves justified in attempting, to compel the King to 
dismiss his ministers, and conform to the policy of their section of 
the Chamber. It is false to say that they were conspirators or trai- 
tors. There were others, however, behind them, of a diflferent 
complexion ; men who had attained no distinction in public life, and 
had all their fortune to make, who kept up a determined system 
of relentless hostility against the principle and the dynasty of the 
Restoration. These men had taken no part in the festivities of 
1814, had never rallied round the white flag, had laughed to 
scorn the triumph of the Trocadero, and had always cherished, 
" mente repostum^ against the Bourbons an ancient grudge for 
their refusal to make the Charter a real contract between the 
Crown and the People. Sixteen years had elapsed from the 
time when Louis XVIII. had rejected the constitution which 
had been offered to him by the senate as a condition of his 
ascending the throne. Since that time, millions had grown 
up deeply interested in the cause, and bent upon the develop- 
ment to the last letter of all the principles of constitutional 
government ; men in whose eyes adherence to the system of 
Philippe le Bel and Louis le Gros, or even of Saint Louis 
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himself, was anything but a recommendation. The quarrel of 
this party was, with the date and with the preamble of the 
Charte Octeoyee ; but whatever may have been the virulence 
of the ephemeral press or the violence of the clubs and unions, 
so far as the leaders of the parliamentary opposition were con* 
cerned, the struggle did not until the last moment assume the 
character of a quarrel with the dynasty and the King. Their 
conduct as a body was, in truth, not materially different from 
that of the Whigs of England in 1688. The reproach which 
has been addressed to them, that they adopted slowly and reluc* 
tantly the ultimate results of the resistance is, in truth, their 
highest commendation ; for when, at last, the crisis came, know- 
ing that they had not before laid themselves open to any just 
charge of disloyalty, they resolved, like the Peers who signed the* 
Nottingham Paper, " not to be bugbeared by the opprobrious 
name of Rebels,^^ but once for all, to curb the pretensions of the 
Crown and stand up for the rights of the People. 

At length I have reached that part of the accusation which 
weighed more heavily than all the rest upon the defendei*s of the 
Prince de Polignac and his colleagues, because if all that the 
committee of the Chamber of Deputies and the managers of the 
impeachment alleged against them on that head could have been 
proved^ their claim would be slight indeed to mercy or commi- 
seration. Never did a court of criminal justice sit under circumr 
stances so well calculated to shake its resolution, ^s on the trial 
of the ministers of Charles the Tenth. Whoever might be resppn- 
s&ble for the calamities which bad followed the publication of the 
ordinances, their awful character and extent was too striking and 
too notorious to be called in question. The streets of Paris had 
been for three days covered with the dead bodies of men, women, 
and children, who had fallen in a murderous conflict between the 
soldiery and the inhabitants; numberless families still mourned 
^be loss of their relatives and friends, and the state of frenzied 

^ Parliamentary History, X688. 
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exasperation was so great against the supposed authors of these 
misfortunes, that it was not without extraordinary efforts of cou- 
rage and of firmness on the part of the authorities of Paris, of 
the King and of his Ministers, that they were saved from 
the summary vengeance of the infuriated populace. Since 
that period, time enough has elapsed to sift the confused 
and contradictory accounts which must have perplexed 
the judgment of the Chamber of Peers. Many authentic 
statements have been published, and they all materially tend to 
corroborate what, after an attentive consideration of the evidence, 
I think abundantly clear, — that the conduct of M. de Polignac, 
against whose life this last part of the accusation was principally 
directed, was such as became a man of honour and a Minister of 
State in his deplorable position, and not such as to justify the 
charge of " sangumary hatred of the poor Parisians,^ which M- 
Persil had the inhumanity to prefer. 

Were, then, the ministers " guilty of treason for having excited 
civil war by arming, or urging the citizens to arm, against one 
another, and caused devastation and massacre in the capital and 
elsewhere ? " And if they were guilty of the facts thus charged as 
treason, did those facts constitute the crimes prevtis by the ninety- 
first article of the Penal Code, as stated by the accusation ? 

That article is to be found in the Penal Code under the general 
head 

Of crimes tending to disturb the state 

By civil war, by the illegal employment of an armed force, by 
pillage and devastation ; 

And it was as follows : — 

** All attentats or plots, of which the ohject shall be the excitement of civil 
war by arming, or inducing the citizens to arm against one another, and to cause 
devastation and pillage in one or more communes, sJiall be punished by death, 
and the p-operty of the guiUy shall be confiscaiedr 

Treason or not treason, never was a more serious charge brought 
against the honour and character of men whose duty it was, in 
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the service of the crown, to watch over the safety of the people ; 
but in proportion to the gravity of the charge ought to be the 
temper, the calmness, and^ above all, the regularity of its consi- 
deration : and, excepting in the evidence of some of the principal 
leaders of the revolution, — Lafitte, Casimir P^rier, Mauguin, 
Gerard, Lobau, — I regret my inability to find in the report of 
the trial anything like a plausible pretence for doubting that all 
that took place within the Chamber of Peers was addressed to the 
multitude without. I should be wanting to the cause of truth 
and justice, if I hesitated to state my opinion, that the charge 
made by the commission of the Chamber of Deputies of a plot 
concerted a week before the publication of the ordinances to 
overawe the people by military force, was a groundless fabrica. 
tion ; that the vehement attack made by M. Persil against the 
personal humanity and respect for human life of the Prince de 
Polignac, was utterly without excuse or justification. The object 
of that attack, made, be it remembered, after all the evidence had 
been three times heard, was to persuade the Chamber of Peers 
that the Prince de Polignac had deliberately, and in a spirit of 
sanguinary vengeance against the Parisians, opposed his stubborn 
anger to the merciful inclinations of Marshal Marmonty and insisted 
that the ordinances should be executed, no matter at what cost of 
blood and destruction. The reverse is distinctly proved by all 
the evidence upon the subject, all of which M. Persil had heard 
when he made the fierce invective, rather than have uttered which 
I, for one, would spend my whole life shut up from the light of 
day, in the deepest dungeon of the prisons of France. I say that 
the charge was not only not proved, but that it was disproved — 
disproved in such a manner as to retort shame and confusion on 
the accusation ; disproved, not by the friends of the ministers, but 
by witnesses above all exception, the distinguished leaders of the 
revolution of July. J shall not stop to make inquiry into a ques- 
tion, which on the trial of the ministers ought not to have been 
considered of the least importance, whether the populace first 
attacked the troops, or the troops the populace — what did it 

G 2 
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matter without proof that the ministers gave orders for the assault ? 
Oflicers of high rank, of unimpeachable honour and character, 
M. de Guise, le Comte de Virieu, le Commandant de Blair, 
M. de St. Germain, M. Komierowski, M. de Champagny, all 
positively and distinctly swore that the troops had strict orders 
7iot to use their bayonets until ojctual resistance was made to them^ not 
to fire in any case until they were fired upon, and in some instances 
not to fire at all until they had at least received fifty shots. Not-^ 
withstanding this, M. Persil contended with as much tenacity as he 
had done on the charge of perverting the elections against M. de 
Feyronnet, that the result of the evidence was that the military 
had commenced the attack, and that the Prince de Polignac, 
contrary to the desire of the Marshal, insisted that it should be 
continued until all opposition was put down. M. Persil never 
troubled himself to prove what as a lawyer he should have done 
at first, in order to bring the case within the 9th article of the 
penal code, that a military force had been assembled in the 
neighbourhood of Paris, in pursuance of a concerted plot to excite 
civil war, and cause massacre and devastation in the capital. 

The truth as it has since appeared ^, and indeed as it appeared 
on the trial, is, that the number of troops at Paris had not been 
for a long time so small as it was on the day the fatal ordi- 
nances were announced in the Moniteur. The imprudence, the 
culpable want of foresight of the ministers in not anticipating 
resistance, has since been repeatedly appealed to as proof of their 
utter ignorance of the state of public opinion, and their incapa- 
city for the places they filled ; but M. Persil might at least have 
taken pains to inform himself, and he had only to read the depo- 
sitions, before he ventured to accuse M. de Polignac and his col- 
leagues of having instigated and directed all the severities which 
the necessity of the case and the violence of the insurgent popu- 
lace compelled the Due of Ragusa to execute. His charge 
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• See the Report of the Committee of the Chamber of Peenv Pioces des 
Ministres, vol. ii. p. 22. 
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against the Prince de Polignac was, that on the morning of Wed- 
nesday the 28th of July, after two days of murderous conflict in 
the streets of Paris, ^^ he and his colleagues assembled at the Tuil- 
eries in order to be near the scene of action — that they inspected 
in the Place du Carousel, the infantry, cavalry, artillery, ammu- 
nition^ and all the preparations for battle — that having listened 
for one whole day to the discharge of cannon, which heaped up 
mountains of dead, and ccurried dismay and terror through the 
population, they alone continued insensible and deaf to every 
sentiment of pity — that one word from them would have sufliced 
to put a stop to the effusion of blood, and they refused to pro- 
nounce it — that they kept up the contest by reinforcing the 
troops, and by distributing to them money and ardent spirits, and 
that when generous citizens at the peril of their lives came to demand 
the suspension of hostilities^ M. de Polignac refised to receive and 
hear them *•'" 

To the testimony of those generous citizens, I, in the name of 
public justice, appeal for a refutation of this deadly charge ; I 
have carefully read all that was proved at the trial — I have spent 
some years in courts of justice — I am not incompetent to judge 
of the effect of evidence — I have been led to consider this ques- 
tion by no political predilections — I am beyond the influence 
of your melancholy dissensions — I am no friend to the arbitrary 
principles which dictated the ordinances — I am utterly unknown 
to the prisoners at Ham, their relations, friends or acquaintances 
— I at least am an impartial witness on this question, and I have 
a right as a member of the profession of the law, and of the Euro- 
pean community, to speak out, upon what I know to be a scandal 
to the cause of constitutional government, a gross and flagrant 
case of judicial injustice. 

Of the spirit which suggested the impeachment, and the mo- 
tives which induced the Chamber to support it, the Report of the 
Committee of Accusation must for ever furnish irrefragable 

• Persil — Pieces des Minislres, vol. ii. p. 258. 
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proof. There could be no necessity and no excuse for haste in 
a matter of such grave importance — a case of life or death. 
The Chamber of Deputies had authorised the committee to exer- 
cise all the powers incident to courts of criminal justice in France, 
and among them that of examining the prisoners, to enable them 
to arrive at a correct decision. The committee had unlimited 
access to the papers, letters, circulars, minutes and reports, which 
the ministers had left at their offices and residences *, when they 
quitted them for the last timain the confusion and alarm of the 
three days ; they had also within their reach all the correspon- 
dence addressed by the accused ministers to the Pr^fets, Maires, 
and the civil and military authorities throughout the kingdom, 
and the means of obtaining the best information on all the facts 
which could conduce to the support or the defeat of the impeach- 
ment. They ought not to have recommended the accusation 
until they were satisfied of the grounds in law, and in fact, on 
which it was to be maintained; and if, therefore, it should turn 
out that their report was filled with charges, which could not fail 
to excite and even justify the rage of the populace, but which 
they bad no evidence to maintain, and knew to be utterly ground-^ 
less— on them, if they have not very soon the courage to repair 
the wrong, must be the indelible shame and disgrace of this 
scandalous prosecution. That I may not do injustice to the 
committee, I will here insert their own statement of a concerted 
plot, between the King, the Prince de Polignac and Marshal 
Marmont, to excite civil war and cause massacre and devastation 
in the capital. 

" On the 25th of July, a day henceforward for ever memorable in the annals 
of France, the ordinances were signed ; until then they had been kept a pro- 
found secret, not a whisper of them had transpired. On the morning of the 
26th, the inhabitants of Paris awoke to learn this conspiracy with the throne 
against the liberties of the country. Every mind was filled with indignation, 
and a courageous determination to resist spread like an electric shock. 

• Nous croyons pouvoir dire qu'aucune depeche ministferielle relative a cet 
objet n'a et6 detruite ou enlevee des administrations. — Report of the Committee 
of Peers — Proces des MinistreSf vol. ii. p. 22. 
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** But inilitary precautioDS had been taken — ^tbe most energetic measures had 
been prepared to insure by force of arms the execution of the ordinances, and 
it appears that the President of the Council (M. de Polignac) dispensed on this 
occasion with the assistance of his colleagues. 

" The marshal, Duke of Ragusa, whose name, unfortunately too celebrated, 
could inspire confidence nowhere but at court, was on duty as Major-general 
of the Guard. So long before as the 20th of July, he had transmitted a confi- 
dential order to the various officers in command of troops, such as is rarefy given 
except in the presence of an enemy, or under the most critical circumstances. This 
order indicates the various places to which the troops were to march in case of 
alarm (en cas (falerte)^ it explains what is meant by alarm, that is, the beating 
of the drums or the open revolt of armed assemblages. * In either of these cases 
the troops are forthwith to proceed to the places indicated with their arms, bag- 
gage and necessary ammunition, and there wait for orders.' The troops were 
desired to appear in their great coats, with their knapsacks on their backs, * m 
crder to defeat the designs which the turbulent may probabfy have formed to deceive 
us hy assuming the uniform of the Guard? 

'* The officers, non-commissioned officers and privates, were expressly ordered 
not to quit their posts or communicate with the inhabitants. 

**• If the King be at Saint Cloud, the infantry, cavalry, and artillery in bar- 
racks at the l&cole Militaire, are to take up their position in the Champs de 
Mars ; a detachment of artillery is to proceed with a battery to the Champs 
Elysees^ by the AU^e des Veuves, and draw up in line in the Avenue de 
Neuilly, 

** Finally, it is said, that the Lieutenant-general on duty will send a sealed 
copy of this confidential order to the commandant of the troops in baiTacks in 
the Rue Verte, and that that officer is only to open it in case of alarm. 

'' Thus, gentlemen, five days before the signature of the ordinances, even before 
the scheme of them was finally settled, the Duke of Ragusa had been 
admitted into the confidence of the Prince de Polignac, and was actually preparing 
to keep down the people of Paris, and to suppress by force of arms all attempt 
at resistance. 

" Thus you see the scheme of the ordinances was in a course of execution 
before the Prince de Polignac had consulted his colleagues upon them. 

** This ex-president of the council (cet ex-president du conseil) in his answer 
to our interrogations, would have had us believe that there was nothing at all 
surprising in this confidential order of the Marshal, and that the Major-generals 
of the Guard constantly give similar orders. If that be so, we have only to 
deplore the species of fatality which attaches to all the conduct of this Marshal 
(ce Marechat), and makes it so perfectly coincident with tlie plans of the chief 
of the Cabinet*. 

Now all this was utterly false ! The committee of the Chamber 

* Proces des Ministres, vol. i. p»25. 
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of Deputies had^ before they made their report^ examined the 
Prince de Poligilac on the subject, and he was afterwards interi'o- 
gated upon it by the President of the Chamber of Peers. 

Q, Had you not about this time inquired of M. le Vicouite de Champaguy 
the state of the troops in garrison at Paris ? 

A, During the whole time I acted as Secretary at War, ntai de la place was 
reported to me at stated periods and in the ordinary form. 

Q, Did you not in your capacity of Secretary at War, intimate to the troops 
in the neighbourhood of Paris, that they must be ready to march at a moment's 
notice ? 

Ai Notliing of the kind. 

Q. Did you not, at all events, as early as the 20th of July, desire the Duke of 
Ragusa to give orders to tlie garrison of Paris to be ready to march in case of 
alarm ? 

A, I never knew anything of the order in question; besides, it has been 
explained to the Chamber of Deputies^ that similar orders are given in the 
ordinary course from time to time by the Major-general of the Guard, to the 
troops under his command. 

In support of this statement of M. de Polignac, M. de Griiise, 
Aide-de-camp to Marshal Marmont, was called and swore, 

*'That the practice of issuing confidential orders dated so far back as the 10th 
of May 1816, that from that time they had continued in force, were always in 
the hands of the troops, and were inserted in the books of the regiment when- 
ever any modification of them rendered siich inse^on necessary. I'hat the 
same practise prevailed in the regiments of the line.'^ 

A letter written to M. de Giiise by the Marquis de Choiseul, 
Aide Major-General de la Garde^ from Brighton, in Sussex, was 
read upon this point to the Chamber of Peers. 

In this letter, M. de Choiseul assured M. de Gruise that Mar- 
shal Marmont knew so little about the ordinances, that on the 
25th of July, he gave him, the Marquis, leave of absence for two 
days to go and see his family, who were staying at seven leagues'* 
distance from Paris. 

M. de Choiseul adds, that the confidential order which points 
out to the troops the place of rendezvous in case of alarm, had 
existed ever since the formation of the Guard, and had constantly 
been transmitted to the troops through the medium of their 
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officei*«, a fact perfectly welt known to all the generals and aide 
majors generaux de la garde. M. de Cfaoiseul goes on to say, that 
he, without communication with the Marshal, had in the middle 
of the month of July, thought proper to make a slight alteration 
in the confidential order, in consequence of some change of the 
soldiers'* barracks. It was then pointed out to him that the con- 
fidential order made no disposition for the case of the King being 
at St. Cloud, and that he, with the assistance of the Baron de * 
St. Joseph, an officer of the Guard, made some slight change, 
which he took to the Marshal, who he Wds quite sure had never 
thought about it. 

The evidence thus given by M. de Guise, who we shall pre- 
sently see was no friend of the ministers, and confirmed by the 
letter of the Marquis de Choiseulfrom Brighton, seemed to place 
the members of the committee of accusation in a position as little 
enviable as can possibly be conceived. The charge of assembling 
troops from places in the neighbourhood in order to overcome the 
people, was beginning to bear the aspect of a gross calumny, when 
M. Mercier, one of the combatants during the three glorious days, 
was called by virtue of the discretionary power vested in the 
President. 

f M. Mercier deposed, that on the 29th of July, being on his way to the 
Petit Mont Rouge, he saw a man on horseback who excited his suspicions, he 
at once pointed him out to the people, and he was stopped. This man was 
the bearer of a portfolio fastened by a lock and key. M. Mercier said he 
|)roposed to send this portfolio to the provisional government, but the people 
forced him to make known to them the contents of it. He opened it, and 
found a packet addressed to M, le Directeur des Postet ; this packet con- 
tained a letter addressed to M, le Mimstre de llnterievTy and it was written by 
M, le PrSfet du Loiret. This Prefet, in the letter which was dated the 28th of 
July, informed M. de Peyronnet, that in consequence of the order which he 
had received, he had just ordered the Swiss regiment at Orleans to march to 
Paris, and that it would be on its way in half an hour. He added, that serious 
troubles had broken out on the 28th at Orleans 

* M. de St. Joseph was examined at the trial, and confirmed this statement. — 
Proces des Ministret, vol. i. p. 260. 
t Proces des Ministres, vol. ii. p. 216. 
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M. Persil — M, President, prai/ examine M, de Peyronnet upon thitfact, 

M. Mercier — I forwarded this despatch to the Mcdrie of the 10th arrondisse- 
ment ; I saw a few days afterwards a clerk of that office, who told me it had 
been sent to the Ministry of the Interior. 

M. de Peyronnet — As the witness has so distinct a recollection of the sub- 
stance of the letter, I should like him to be asked whether he can say if the 
letter was a report made by the Prefet du Loiret of his own accord, to the 
Minister of the Interior, or an answer to a letter from the Minister. 

M. Mercier — I think it was an answer to an order he had received. 

M. de Peyronnet — On^ thing is certain, that I never wrote anything to the 
Prefet du Loiret, which could at all account for an answer of this description. 
It is most extraordinary if the means of ascertaining the fact cannot be got at. 
One of two things is certain, if there be any such letter, some trace of it will be 
found either at the Prefecture du Loiret, or at the Ministry of the Interior, 
unless, indeed, by another fatality the documents have vanished ; but at all 
events, the clerk who copied it or sent it off, may be called. I did not even 
)cnow there was a Swiss regiment at Orleans ; besides, the writing of such 
a letter would have been in the province of the Minister of War, who, certainly, 
when disorders had occurred at Orleans, would never have made such an order. 

M. de Champagny (Marechal de Camp, ancien Sotu Secretaire du DSparte^ 
ment de la Guerre) — No order was given from the office of the Minister of War, 
to send the Swiss regiment at Orleans to Paris ; if there had been, it would 
have been forwarded to the general commanding the department, and not to 
the Prefet. 

M. de Peyronnet— If the fact were true, it would be easily proved, 

I have inserted this evidence of M. Mercier, merely to show 
the shifts to which M. Persil and his friends were driven to sup- 
port the accusation of the Chamber of Deputies. 

I do not know how it may be in your courts, but in England it is 
a rule that the best evidence must always be produced ; thus no 
court of justice in England will receive any report of the contents 
of a written document, or even a copy, until the absence of such 
document is satisfactorily accounted for*. We think that keep* 
ing the original back, particularly when it may easily be procured 
i*aises a strong presumption that it never existed, or at least that 
there was something in it which would tell against the party 
seeking to make use of the secondary evidence. 

I am very anxious you should understand our notion of what 

* Phillips on Evidence, vol. i. p. 218. 
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passage in the trial of the ministers. We have seen that in the 
first article of the accusation, the ministers were accused of exert- 
ing a criminal influence over the elections, that this charge was 
principally directed against M. de Peyronnet, and that through an 
error ofthepress^ a circular of M. de Montbel, then on this side 
of the English channel, was inadvertently read. M. de Peyronnet 
in reply to the charge, called upon the managers to produce two 
reports on the disturbances at M ontauban and Figeac, addressed 
to him as Minister of the Interior, and his answer to them. M. 
de Peyronnet further said, that they were at the office of the 
Minister of the Interior, and that there was a marginal note to one 
of them in his own handwriting, from which his real feelings might 
be collected. This appeal to the honour of the managers wa& 
made after all the evidence had been heard ; M. de Peyronnet, 
and his counsel, M. Hennequin, had repeatedly called for these 
documents, but they were not produced. They were of the last 
importance to his defence on that head of the accusation. The 
disturbances at Montauban had been caused by the return of a 
deputy in opposition to the government, against the wishes of the 
majority of the inhabitants ; a report having been made to M. de 
Peyronnet, he had given directions that energetic measures should 
be taken to enforce the law, and protect the freedom of election. 
If this document had been produced, of course the accusation on 
that head must have exploded, but the managers refused to pro- 
duce it. M. de Peyronnet had been asked — 

Q. Did you take the necessary measures to repress and put down the troubles 
of Montauban ? 

A, I heard that troubles had broken out at Montauban and Figeac. Although 
fears were expressed that measures of rigour might increase the irritation, I 
wrote myself to desire that the disorders should be put down ; these orders are 
in existence, they ha^e been transmitted to the Prefets of the two departments. 
The Court may depend upon it these documents can be procured. 

Q. They have written to Montauban, the documents referred to are not in 
the archives oOh^i prefecture, 

A. Then the clerks may be called who were employed by my orders in pre- 
paring the despatch, and also the functionaries who received it. 
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Some tidae after this examination, and before M. PersiFs speech, 
M. Raimond, formerly attached to the Ministry of the Interior, 
was called at the request of M. de Peyronnet, and he swore that 
he had seen the report of the Prefet de Tarn-et-Garonne on the 
riots at Montauban, and in the margin of it a note in the hand- 
writing of M, de Peyronnet. " Why dorCt they arrest the rioters T' 
He had seen a note also to the same effect in the margin of a 
report respecting the riots at Angers. 

While M. Raimond was giving his evidence, M. Poultier de 
Bonrichard^ also formerly in the office of- the Minister of the 
Interior, sent a note to M. Hennequin^ to inform him he could 
depose to the same fact. 

M. de Bonrichard was called and corroborated M. Raimond. 
Now the distinction which we should have drawn between the 
evidence of these two last gentlemen and that of M. Mercier, is 
this: in both cases the best evidence were the written documents, 
but as the party seeking to avail himself of the vague recollection 
of M. Mercier might have produced the documents, or accounted 
for their non-production, and did not, his evidence was inadmis- 
sible, whereas the evidence of MM. de Bonrichard and Raimond 
was properly received, because M. de Peyronnet had done all in 
his power to prevail upon his accusers to produce the original 
papers in their possession. You will find this distinction worthy 
of observation. 

You cannot form the least conception of the disgust and indig- 
nation which this mode of conducting a prosecution would excite 
in the mind of every judge upon the English bench. Indeed 
M. Mercier would not have been allowed to utter one single 
syllable of all this nonsense in any Court of Justice in England, 
and if he had, no jury (take it even most favourably to M. 
Mercier) de medietate, would have been silly enough to believe 
him. 

This absurd story was trop fort for the Committee of the 
Peers, and I should hope if it had been presented to them, much 
reliance would not have been placed by them on the evidence of 
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M. Mercier. Without his assistance they reported to the Cham* 
ber as follows : — 

*' We have ascertained beyond a doubt, that the President of the Council, 
acting for the time as Minister of War, had not either on Sunday the 25th of 
July, nor on Monday the 26th, nor previous to that time, given any order 
whatever to cause the march of troops on Paris, ^although the garrison of that 
city had been weakened by the residence of the King at St. Cloud, and by the 
absence of a regiment of the Guard in Normandy, sent there to restore tran- 
quillity, which had been disturbed by the recent fires. One fact, however, 
seemed connected with the supposed measures of preparation, and it was ima- 
gined, with some appearance of foundation, that a new order given to the regi- 
ments of the Guard on the 20th of July, had an immediate connexion with the 
projected ordinances ; the contrary has been proved to our entire satisfaction. 
In every military station or city occupied by a numerous garrison, a special 
order in case of alarm is alwUys given to the troops, whether the cause of alarm 
be riot, a fire, or any other unexpected event. We have seen the order book of 
the Guard, and we have found that the first order in case of alarm was made on 
the 1 0th of May 1816, the next on the i9th of October of the same year, the 
next on the 3d of January 18*21, the next on the 15th of January 1822, and 
the next on the 1st of May 1827. This last order had not been for some time 
suited to the new arrangements respecting the soldiers' barracks. It was recti- 
fied for this and no other reason in the beginning of the month of July, by the 
ious'oides'ynajors on duty. It was signed on the 20th of July by the Marshal 
Duke of RagURa, but it made no cJiange whatever m the duty of the Royal 
Guard*. "* 

It is really quite impossible for me to make any remark upon 
this signal exposure of the Report of the Committee of the Cham* 
ber of Deputies. Perhaps I may be allowed, in the language of 
M. His, to say, " Je livre ces faitsy ces observations de MM, de 
Bastardy Pasquier, de Pontecoidant et Siguier^ aux meditations de 
Messieurs les Commissaires de la Chambre des Deputes.** There 
are, however, a few questions which I should like to ask — 
Was not the real history of this confidential order perfectly 
well known to every military man in Paris ? Was any military 
man examined before the Commission of Accusation, and if 
not, why not? Where was M. de Guise, the Marshal's Aide-de- 
Camp ? How did the following words find their way into the 
report of the Chamber of Deputies ? I find them under inverted 

• Proces des Ministres, vol. ii. 
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commas *, as if they were copied from the confidential order in 
question — * Dans ces deux cds, les troupes se rendront de suite, avec 
armes et hagages, et les munitions necessaires, aux lieux indiques, et 
sans attendre (Tordres, Les troupes dans ces memes cos seront en 
capote, le sax: sur le dos, afin de dejouer le dessein que pourraient en 
avoir forme les seditieux, de nous tromper en se presentant avec Vhabit 
de la garde ? " Is this passage in all the confidential orders from 
the 10th of May 1816 downwards, or not? Was it shown to 
the Chamber of Peers? Are the inverted commas, like the name 
of Comte de Peyronnet to M. de MontbePs circular, an error of 
the press ? or what is the solution of this miraculous mistake ? 

I make all due allowance for trifling errors, for the influence 
of angry zeal and party hostility. Neither do I forget that the 
members of a numerous committee cannot all be actually employed 
in drawing up the report. Still, in a case of consequence so 
serious to their political opponents but fellow-creatures, they are 
responsible for every word of it ; and after every allowance has 
been made for hurry, ignorance, and prejudice, there still remains 
much to be lamented and much to be atoned for — The Com- 
mittee was appointed on the motion of M. Eusebe Salverte — M. 
Stranger was the Reporter. 

Baffled in this attempt to establish a plot concerted a week 
beforehand,, between M. de Polignac and Marshal Marmont, to 
overawe by force of arms the population of Paris, the managers 
of the impeachment at once shifted their ground, and proceeded 
to represent the Marshal as acting from first to last in a spirit of 
reluctant submission to the imperious exigencies of the prince. 
This new position was equally untenable, but inasmuch as the 
Duke of Ragusa was gone, it was thought that everything which 
he had done of a severe and questionable character, might safely 
be urged in aggravation of the charge against the ministers* 
Here again they utterly failed. The dates are material; on 
Sunday the 25th of July the ordinances were signed, on Monday 

* Proces des Ministres, vol. i. p. 24. 
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the 26th they were announced in the Moniteur, and on the even- 
ing of Tuesday the 27th the disturbances had assumed such 
a character of violence, that a cabinet council was held at St. 
Cloud, at which it was determined to declare Paris in a state of 
siege. Up to this time nothing had been done by the Prince de 
Polignac and his colleagues, which was not in strict conformity 
with the law. 

By a law of the ^Sth germinaly An VI., it had been enacted, that 
in the case of popular tumult, resistance could only be overcome 
by force of arms by virtue of an order from the central or muni- 
cipal administration, and with the assistance of a civil officer, who 
should be bound to observe these formalities. 

He shall pronounce in a loud voice these words : — 

" Obedience to the law — force is about to be employed— let all 
good citizens retire.^ 

This proclamation having been made three several times, if the 
assemblages do not peaceably disperse, the force of arms shall be 
immediately employed against the seditious without responsibility 
for the event*. 

" Notwithstanding this law," says M. Persil, " no notice was given to the 
magistracy. The Prefet de Police received no ordei*s, the Prefet de la Seine 
was left in total ignorance, the manicipal authorities had come to no decision. 
Previous to the harharous order which was to carry terror and death to the 
heart of the capital, no civil officer appeared, and a destructive fire was directed 
against the people hefore they had the least idea of the danger to which they 
were exposed. 

'* All the witnesses agree upon this point. You have heard the Prkfet de la 
Seine, you have heard the Commistaires de Police; they all prove that the muni- 
cipal authorities made no order upon the suhject, that no warning to disperse 
was given to the assemhled crowds, and M. Galle has told you, that having 
mentioned the omission to the Duke of Ragusa on Thursday the 29th, the Duke 
replied, * True, that is a great faulL* Great indeed— the most fatal that a mi- 
nister could commit. In the absence of these formalities, all the evils that fol- 
lowed must be imputed to the ministers. They must account for the blood 
shed during those gloomy days, for the death of the victims who fell dead while 
sitting quietly in their own apartments, as well as of those who fell honourably 

* Persil, Proces des Ministres, vol. ii. p. 256. 
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in. their own defence, but whom perhaps respect for the law would hare 
induced to retire. After these proclamations made by the civil magistrate, tlte 
employment of the military force would have been regular— before, it was an 
abuse of power— a mere assassination/' 

Never in an equal number of lines was more cruel injus<^ 
tice put together. Several Commissaires de Police had no 
doubt been called, who swore that they had received no 
orders respecting the proclamations to disperse, which ought 
to have preceded the employment of the armed force. One of 
these men, however, more honest than the rest, M. Pascal 
France Durios^ thought proper to remind the managers of that 
which they must have perfectly well known, that it was the 
duty of the Commissaires de Police to make these sommations 
without any express order on the -subject. The deposition of 
Gilbert Joseph Gaspard Comte de Chabrol Volvic, Pr^fet de 
la Seine, seems to me to prove nothing but his own neglect of 
duty. I very much misunderstand the deposition of this gentle* 
man, if he did not pass one whole day and one whole night in 
the cellar of the Hotel de Ville. He expressly says that early on 
the Wednesday morning he thought it prudent to retire to tme 
des dependances of that edifice ; he added, that he learnt on Thurs^ 
day morning that the military had taken possession of the Hotel 
de Ville in the afternoon, and evacuated it in the evening of the 
daj^ on which he executed his well-timed and prudent retreat. 
Where had M. de Chabrol Volvic been all that time ? What 
excuse bad he for throwing the responsibility of his suspicions 
or neglect upon the accused ministers ? 

So far, therefore, there was nothing but negative evidence upon 
the point, the evidence of the very few commissaires de police^ 
whom the managers of the impeachment thought proper to call. 
In opposition to this evidence, a letter written at Berne in Swit- 
zerland, by M. Mauguin, the late Prdfet de Polipe, and addressed 
to the President of the Chamber of Peers, was read. M, Maqguip 
stated, that having seen in the newspapers that imputations had 
been made against MM. de Polignac and de Peyronnet, on 
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accoutit of the omission of certain forms required by law, he 
thought himself bound in conscience to offer some explanations. 

" I declare," says he, ** thai having been informed on Tuesday the 27th of 
July that tumultuous assemblages had taken place in different parts of Paris, 
I, in concert with M. de Vougy, major of the gendarmerie of Paris, and M. 
Thouret, inspector of the municipal police, and in presence of several persons, 
named a certain number of comnUssairet de police to accompany the officers in 
command of detachments, and make the proclamations required by law. These 
commissaires were thenceforth at the disposal of the gendarmerie of Paris, and 
I think J can state that I wrote to them to inform them of this appointment. 
Most certainly MM. de Vougy and Thouret were charged with the execution 
of this measure. After that day, the military authorities having been charged 
with the measures necessary to preserve tranquillity, and the gendarmerie of 
Paris having been thereby placed under their orders, 1 cannot say whether the 
necessary proclamations were omitted, or, if so, for what reasons." 

M. Thouret, on being called, did not remember these instruc- 
tions, but the Vicomte de Vougy said that he remembered being 
called into the office of the Pr^fet de Police, on Tuesday the 27th, 
and that he saw him surrounded by several commissaires de police, 
to whom he was in the act of giving orders, and that he presumed 
those orders related to the proclamations necessary to be made 
previous to the dispersion of the crowds by force, though he could 
not positively say so. 

Now I certainly do not pretend to say on this evidence, that it is 
clear the usual proclamations were made, although no doubt 
could exist upon the point, if the evidence of M. Mauguin, com- 
municated by letter, were of equal authority with evidence given 
in open court. What I do contend is, that there is abundant 
matter to conclude that the accused ministers were not responsible 
for the omissions of the civil authority, or the haste of the military 
force. As far as I can collect from the statement of M. Persil, 
your law respecting the dispersion of tumultuous assemblages is 
nearly the same as ours. In England it is the duty of the civil 
magistrate, before he employs force, to make proclamation in the 
king's name to the persons assembled, and it is the duty of the 
military force to wait, if circumstances permit, for the order of 

H 
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the magistrate before they act ; but there can be no doubt that in 
cases of great and sudden emergency, — such, for instance, as the 
occurrences which determined M. de Chabrol Volvic to retreat to 
une des dependances of the Hotel de Ville, — the military may law- 
fully act without the authority of any peace officer whatever*. 
What may have been the duties of the civil authorities^ situated 
as M. Mauguin and M. de Chabrol Volvic were during the three 
days, is another question. In a very recent case in our Court 
of King's Bench 1 5 an information was filed by the Attorney- 
general ^against the Mayor of Bristol, who was charged with not 
having used his best exertions to suppress, or organised sufficient 
force to suppress, certain tumults which broke out in that city in 
the month of October, 1831. The mayor was also charged 
with concealing himself when he ought to have been directing 
the military force. M. de Chabrol Volvic would have been 
highly gratified to hear the clear opinion expressed by a very 
learned judge, ^^that the mayor was not bound in law to ride 
with the soldiers, or expose himself to all kinds of personal dan- 
ger.^ I can entertain very little doubt that if proceedings had 
taken place against M. Mauguin and M. de Chabrol Volvic for 
neglect of duty during the three days, they would have excused 
their absence from the scene of action on similar grounds. As far, 
however, as I can understand this charge against the ministers, 
without proof of direct orders from them to the military and civil 
authorities not to make the ordinary proclamatiops, it was totally 
without colour of foundation. Blame may have attached to 
M. Mauguin and M. de Chabrol Volvic before Paris was declared 
to be in a state of siege, and possibly to the Duke of Raguta 
afterwards, but none certainly to the accused ministers. 

This, however, was not the only instance in which the managers 
displayed their sense of justice by imputing to the Prince de 
Polignac an his colleagues what clearly was attributable to per- 

• See Lord Ellenboroagh's opinion. Burn's Justice, Riot, 12, note (a), 
t Rex V. Piuney, 3 B. & Ad. 9C4. 
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sons over whom they had no controul. On the morning of 
Wednesday the 28th, the ordinance placing Paris in a state of 
siege was communicated to Marshal Marmont. It seems not to 
have been denied at the trial that this ordinance was perfectly 
legal, and that it suspended, and vested in the marshal, all the 
civil and military authority of the capital. 

The first use the marshal made of his power was to write with 
his own hand an order for the arrest of several persons, and among 
them MM. Lafitte, Lafayette, Salverte, and Audry de Puira- 
veau *. As far as I can discover, there was not the smallebt 
ground for supposing that M. de Polignac had been at all con« 
cerned in the preparation of this order, but, on the contrary, that 
it was done either as a matter of prudent precaution which sug- 
gested itself to the marshal, or perhaps in consequence of orders 
which he received directly from the king. It is pitiable to see 
with how much pertinacity M. Persil, and I fear I must add M. 
Pasquier, exerted themselves to fasten the responsibility of it on 
the accused ministers ; and though M. de Guise and M. Komier- 
owski, the marshal's aides-de-camp, were no doubt actuated by 
a more worthy motive, the part they took in the examination on 
this point shows how exceedingly loose their notions were of the 
duty of witnesses in a court of criminal justice. The object of 
M. Pasquier arid of M. Persil is sufficiently clear; the aides-de- 
camp were for saving if possible the character of the Duke of 
Ragusa. 

M. le Vicomte de Foucaull being called, was asked — 

Q. Did not the Duke of Ragusa give you, in the course of Wednesday^ the 
28th, an order to arrest certain individuals? 

A. He did give me an order which filled about two lines. It contained eight 
names,— it was signed by the Marshal Duke of Ragusa. If it had been given to 
me on the Tuesday I should have observed to him that the arrests must be made 
by a magistrate, but knowing the full extent of the Marshal's authority I could 
not allow myself to make any obserratiou. 

Q. When did you receive this order ? 

A. About noon, before the arrival of the Deputies. 

* Proces des Miuistres, vol. ii. p. 179. 
H 2 
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Q, When the Duke of llagusa gave you this order did he tell you that it 
had been determiued upon, in concert with the Minister, then at his head- 
quarters? 

A. The authority of the Marshal was so great I could make no observation. 

Q, Under what circumstances was this oider taken out of your hands ? 

A. Having been to the Chancellerie I was on my way back to the Marshal, 
when I met one of his aides-de-camp in the Rue de Rivoli, who told me that the 
Marshal had given him orders to suspend the execution of the order. I then 
went to the Duke, who told me he had revoked his order, because he did not think 
it honourable to arrest persons who had made pacific advances. I then returned 
him the order. 

M. Persil.~I ask the witness whether, when he presented himself to the 
Marshal, on Wednesday, the order was prepared ; or whether it was written in 
his presence ? 

A. It was not written in my presence, but given to me as soon as I went in. 

Q» The managers of the impeachment consider it to be of the utmost import- 
ance that they should know who took the initiative in this order of arrest; 
that is to say, whether it was M. de Polignac, or one of the other Ministers, or the 
Duke of Ragusa* ? 

A, I don't know. 

M. Komierowski.—The eagerness evinced by the Marshal to countermand the 
order justifies a presumption that he was not the author of it. He told me, '' If 
you cannot find Colonel Foucault, send two or three officers to look after him 
in all directions, and give him this counter-order. 

M. de Guise. — 1 have been a long time attached to the Duke de llagusa ; I 
never heard him speak of M. Eusebe, Salverte, or M. Audry de Puiraveau as 
persons who ought to be arrested ; probably, therefore, the order was not his. 

By a Peer. — Was it in the hand-wnting of the Duke of Ragusa ? 

M. de Fuucault — I thought the body of the order was written by the same 
band as the signature beneath it. 

By a Peer.— Who was the person who usually wrote under the Marshars 
dictation ? 

M. de Guise. — 1 only ; and I never wrote any such order. 

M. Persil.— I ask M. de FoucauU what was the length of the order of arrest? 

A. About one line and a half of writing, without the names ; I don*t remember 



* M. Persil insisted on examining M. de Polignac on the point. 

M. de Martiguac objected that it was irregular. 

The President overruled the objection. 

M. Persil. — Who gave the order for the arrest of several individuals ? 

M. de Polignac. — Marshal Marmont, in whom all authority was vested, as 
the city was in a state of siege. I never signed the order. I did not even know 
whose names were mentioned in it.— Procgs des Minisires, vol. ii. p. 130. 
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the exact words, bat it was nearly to this effect : '* The Marshal of France, Duke 
of Ragusa, orders the following arrests to be made. 

M. Komierowski.— I beg leave to ask M. de Foucault whom he got to deci- 
pher the order for him. If the Marshal wrote it I defy M. de Foucault to 
read it ? 

M. de Foucault. — Well, the writing was very bad, but it was like the signa% 
ture; and, besides, the Marshal himself explained its contents to me. 

The President (to the Aides-de-camp). — Do you remember whether any 
dispatch came either from St. Cloud, or from any of the Ministers, which might 
be suppo^d to contain this order ? 
. M. de Guise. — ^No, Mr. President. 

M. Komierowski.— I have no knowledge on the subject. 

No one who considers the effect of this evidence with any degree 
of impartiality, can fail to arrive at a very different conclusion 
from that suggested by the managers of the impeachment, and 
supported by the earnest endeavours of the Aides-de-camp of the 
Duke of Ragusa. How these gentlemen reconciled it to their 
conscience to shield the Marshal at the expense of the Ministers, 
I am quite at a loss to conjecture. The Marshal's military rank 
and his pay were at stake ; but the charge of having caused havoc 
and devastation in the capital, was at this time supposed to be a 
question of life or death to the Ministers; and it had been 
becoming in all the persons who took part in this extraordinary 
conversation, to have displayed somewhat more anxiety to arrive 
at the real truth of the transaction. 

All this, however, sinks into unimportance, when compared 
with the evidence that followed. Whatever allowance may be 
made for the vague and uncertain notions entertained of legal 
testimony by the Aides-de-camp of the Duke of Ragusa, a more 
correct and accurate apprehension of the duties of a witness in a 
Court of Criminal Justice might reasonably be expected from M. 
Arago *, a Member of the Institute, a Fellow of the Academic 
des Sciences, one of the most distinguished philosophers of France. 
I have already taken the liberty of suggesting to you some of 

* It would be more just to say from M. Persil, and M. Pasquier whose duty 
it was to have prevented the reception of such statements. 
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'the rules which regulate our appreciation of evideuce in English 
Courts of Justice. Insisting, on all occasions, on the production 
of the best, there is one description of evidence which we reject 
altogether, as utterly undeserving of attention. The testimony to 
• which I refer, is that which depends on hearsay. ^^ My Lord," 
said Lord Russell to Chief Justice Scroggs, during Lord Howard's 
examination by JefFeries, " I think I have very hard measure ; here 
is a great deal of evidence by hearsay." Algernon Sydney made 
the same complaint to JefFeries, then upon the Bench ; and the 
admission of such evidence must ever be considered as one of the 
main elements of the grievous wrong done to those martyrs of 
English freedom. The principle upon which this objection was 
founded, still prevails in our Courts of Justice ; and evidence of 
what a person has declared, even as to a fact, is held utterly inad- 
missible. We think that any relaxation of this rule would let in 
numberless wanton, careless, and unfounded assertions, unworthy 
of the least regard *. It would sanction the repetitions of all the 
loose, idle, and contradictory conversation that had taken plgce 
on the subject in dispute, and the evidence so obtained would be. 
wholly unsupported by those tests of truth, the obligation of an 
oath, and the opportunity of cross examination, which the con- 
scientious justice of our law peremptorily requires. Upon these 
grounds we hold hearsay evidence, even of a fapt done, utterly 
unworthy of credit I infer from the facility with which I find 
evidence of this description to have been admitted on the trial oi 
the Ministers, that the practice of your courts is not so strict, and, 
yet under the head, *' de TAyditimi des Temoinsj^ in the CodedTIn- 
struction Criminelle^ there is a distinct recognition of the principle, 
by which our tribunals are governed. I find also in article 355, 
of the same Code, that a cause may be postponed on account of 
the absence of witnesses duly summoned to attend, and th^t all. 
the expenses occasioned by such delay, are to be borne by the 
parties disobeying the citation. 

* Starkie. Treatise on th^ Law of £videi)ce, vol. i. p. 45. 
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If hearsay evidence be inadmissible as to facts, it is much more 
so as to conversations, and the counsel who should attempt to 
establish a case of legal guilt by calling Caius to prove what he 
had learnt from Titius had been said by the accused, would very 
soon be set right by an exclamation of astonishment from the 
Judge, and a verdict of not guilty from the Jury. If we are 
wrong in these notions, at least we err in good company. Montes- 
quieu, under the title Des paroles indiscretesy gives the sanction of 
his high authority to our practice. It prevails also in the United 
States, and you will forgive me for suggesting that a doctrine 
approved by the author of the Esprit des Lois, rigidly adhered to 
by all the Judges of England since the revolution, and observed 
in the Courts of America, is not altogether unworthy of your 
consideration. 

*' Words/' says Montesquieu, •* are so capable of various interpretations, 
there is so much difference between indiscretion and malice, and so little in 
the expressions which they employ, that the law can never subject the utterance 
of words to capital punishment, unless it has first distinctly declared the words 
to be so punished. Words in themselves can never constitute a crime — most 
frequently their meaning depends upon the tone in which they are uttered. 
It often happens that in repeating the same words we deviate from the sense in 
which they were used, and their real meaning often depends on their connexion 
^ith other things. Silence is oflen more expressive than words*." 

Having premised these observations, I proceed to state the 
evidence given by M. Arago, and received by the Chamber of 
Peers, on this grave charge of excitement to civil war and mas- 
sacre, on which the managers of the impeachment demanded the 
application of article 91 of the Penal Code, and judgment of death 
on the Prince de Polignac and his colleagues. 

M. Arago, after a minute detail of conversations which he had 
had at various times with the Duke of Ragusa, in which the 
Duke had told him what Charles X. and the Dauphin had said 
in the sacred confidence of private conversation, and which the 

* Esprit des Lois, Book xii. Chap. 12. 
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Duke of Ragusa could never have intended M. Arago to repeat, 
proceeded as follows : — 

** On Monday the 26th July, the Duke paid me a visit at the Institute ; his 
appearance produced upon roe a most painful impression. ' Well/ said he, 
'you see everything has happened as I foretold — the madmen have pushed 
things to extremities ; as to you, it need not afflict you, except in your character 
of a good citizen and Frenchman ; hut how much reason have I to complain, 
who, as a soldier, may have to get myself killed for acts which I ahhor, and for 
persons whose study for a length of time it has heen to vex and disgust me.' 

** On the Wednesday, I went to the Tuileries, and endeavoured to persuade 
the Marshal that the resistance of the people was legitimate, and that they 
ought not to he considered in the light of a population in revolt, as they were 
fighting for institutions which the King had sworn at the altar to maintain. 
I was engaged in this manner, when the arrival of the Deputies was an- 
nounced, and I went into the next room. I waited for some time to know the 
result of this step on the part of the Deputies ; M. Mauguio^ when he was 
going out, told me they had not succeeded. I ought to add, that M. Mauguin 
spoke in high terms of the conduct and sentiments of the Marshal. The Depu- 
ties were on their way downstairs, when they were recalled on the part of M. 
de Polignac. Their return produced the most agreeahle impression upon all 
the persons assembled in the billiard room. Very soon after^ the deputies were 
told that they might retire, as M. de Polignac would not receive them. I con- 
tinued there some time, and entered into a conversation with one of the Aides- 
de-camp of the Marshal, M. Delarue, chef detcadron, I begged of him to tell 
the Mai'shal that I would call the next day if it was possible, that is, if the 
troops had not all gone over to the people ; these words made a great impres- 
sion on M. Delarue. He said he had received no information which could 
warrant such an apprehension ; I told him that in various parts of the city 
I had seen the troops fratermter with the people. * But this news,' said M. Dela- 
rue, ' is most important^ pray communicate it to M. de Polignac'; I refused to 
have any direct communication with the Ministers, wishing to reserve to myself 
the right, on my return among the people, to affirm that I did not know they 
were at the Tuileries, and had not spoken to them. M. Delarue thought it so 
important to communicate this circumstance to the Prince de Polignac, that he 
asked my permission to tell it to the Marshal, that he might inform the Prince 
de Polignac of it. He returned a moment after ' la figure toute decomposee', 
and cried out on approaching me, ' We are lost, our Prime Minister does not 
even understand French'. When he was told that the itoo^fratemuaieni 
with the people, he answered, ** Eh bien, ilfaut aussi tirer sur la troupe ♦ '. 

• " Oh, non certes," said M. Persil, " il ne I'entendait pas ; son coeur ne 
battait plus aux accens de la patrie eu pleurs, il ne comprenait ni la douleur de 
eelui a quiil donnait I'ordre de tirer ui les gemissemens de celui qui tombait sous 
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Perhaps, added M. Arago, a slight variance may be observed between what I 
now state and my written deposition. M. D^larue has, since I made that depo- 
sition, given me to understand that he had himself communicated with M. de 
Polignac. 

It may be satisfactory to MM. Pasquier, de Bastard, and 
Persil, to be informed that the evidence thus given by M. 
Arago, with the evident intention of exonerating his friend 
the Marshal^ and which, no doubt, materially influenced the 
fate of the Ministers of Charles X., could not have been re- 
ceived in any English Court of Justice. Never was the truth of 
Montesquieu's observation, as to the danger of relying on the 
faithful repetition of words, more clearly exemplified. In M. 
Arago's first deposition he stated that he had understood from 
M. D^larue that the words ascribed to M. de Polignac had been 
addressed to the Marshal ; in his second, he states them to have 
been addressed to M. Delarue himself. Besides, not questioning 
that M. Arago intended to repeat faithfully what he beard from 
M. Delarue, all the circumstances of the transaction show that the 
statement was unworthy of all reliance. In the first place, the 
agitation of M. Delarue was alone sufiicient to give rise to the 
most serious mistakes ; next, the words which M. Arago ascribes 
to him clearly show that there was some misunderstanding. Our 
Prime Minister does not even tmderstand French, Could there 
be a doubt that M. de Polignac understood French as well as M. 
Delarue ? and if not, is it not manifest that the conversation took 
place under such circumstances of flurry and confusion in the 
mind and language of M. Delarue, that M. de Polignac could 
not understand him .? Lastly, the words themselves will obvi- 
ously bear diflerent interpretations according to the tone, the 
context, the feelings with which they were uttered. They may 
have been an expression of dismay at the insurmountable diflicul- 
ties of the position in which the government of Charles X. was 

ses coups. Politique, froid et endurci \ il aurait souscrit a tourner le canon centre 
le peuple et la troupe eii meme temps, pourvu qu'en definitif les ordonnances 
fussent respectees et son pouvoir reconnu. — Prods, vol. ii. p. 362. 
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placed, and an expression of r^ret that the obstinacy of the court 
at St. Cloud placed the Marshal in the miserable dilemma of 
yielding to the insurgent population, or of arraying one portion of 
his forces against the other. The least variation In the words 
would also materially alter their meaning, and yet M. Arago had 
no difficulty in concluding that it was evident to him, notwith- 
standing the state of siege, that the Marshal's authority was 
merely nominal, and accordingly he retired. 

Here again we have occasion to observe the fidelity and devo- 
tion of the Aides-de-camp. It will be remembered with how 
much eagerness M. de Guise and M. Eomierowski exerted them- 
selves to prove that the order of arrest was not written by the 
Marshal ; and it will be observed, that in consequence of a com- 
munication with M. D^arue, M. Arago had been induced to 
correct his first deposition. On further inquiry it appeared that 
no communication on the subject had taken place between M. 
D^larue and M. Arago, but that the former had written to M. de 
Guise. M. D^larue, the Aide-de-camp, to whom the words were 
addressed, was not forthcoming ; but, like the Marquis de Choi- 
seul, he had written a letter to M. de Guise, which the President 
desired him to produce. M. de Guise, after a short absence, 
returned, and produced a bit of paper containing four or five lines 
of manuscript, without any signature or any post-mark, which he 
affirmed to have been part of a letter written to him by M. 
D^larue. The production of a fragment was accounted for by 
stating that the rest of the letter related to private affairs ; the 
want of a post-mark was explained, by saying that it came in a 
parcel; and M. de Guise and M. Eomierowski both positively 
spoke to the hand-writing of M. D^larue. This scrap of paper 
contained the following words : — 

"3/. Arago has not given a correct statement of what passed. It was to M. de 
Poligoac himself that I said, the troops were going over to the people ; and it 
was he who replied to me, quon tirerait sur la troupe. 1 made up my mind to 
this step, because I thought it important that the Prince should be informed 
of the real state of things.'' 
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It was in vain that M. de Martignac protested against the 
reception of this manuscript, in vain that he urged all the objec- 
tions which, in an English Court of Justice, must have determined 
its rejection. 

*^ This," said he, *' is not a witness, it is not even a letter, hut a mere fragment 
without signature. This is not the way to arrive at the truth. The law requires 
that the witness should he heard. In a matter of this grave importance we 
cannot resign the advantage of seeing the witness face to face, of cross-examining 
him, of exploring his deposition, of reminding him of his oath. Every day it 
happens that examination in open court elicits admissions from witnesses of 
mistakes in their written depositions. I request the Court to attend to these 
observations." 

The Court took a note of the objection, and received the 
evidence ! The question now is, whether it was worthy of belief. 
One thing is perfectly clear, that the Aides-de-camp of the Duke 
of Ragusa, and his friend M. Arago, had put their heads toge- 
ther, and that the tendency of their evidence was to exonerate the 
Marshal. I must own I see no trace of any serious consideration 
of what might be the consequences of their success to the accused 
Ministers. No doubt all these honourable men were actuated by 
feelings of gratitude and of friendship to the Marshal, in endea- 
vouring to prevent the disgrace of a deliberate intention to 
massacre the population of Paris from attaching to his name. I 
can make some little — very little — allowance for such feelings. I 
have no right to question the veracity of the witnesses. Of the con- 
duct of those whose groundless charge of a pre-concerted plot be- 
tween the Prince and the Marshal placed the friends of the latter in 
this dilemma, I cannot trust myself to speak. All this struggle to 
save the character, the honour, and the b&ton of the Marshal, at 
the expense of M. de Polignac, originated in the unfounded 
charge of the Committee of Accusation of a scheme concerted 
before-hand, between the Prince and the Duke, to put down by 
force of arms the apprehended resistance of the people. The 
friends of the Marshal felt it to be their duty to relieve him from 
the responsibility of the calamities of the three days. With this 
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object M. Arago commences with repetitions of private conversa- 
tions held between the Marshal and the Members of the Royal 
Family, and then goes on to detail the Marshal's complaint 
against the persons who seemed bent upon vexing and disgusting 
him. M. de Polignac, seeing that the evident effect, whatever 
might be the intention, of M. Arago's report of this conversation, 
was to make the Marshal bear witness for the prosecution, 
appealed at once to the honour of M. Arago, and asked him 
whether he understood the Marshal to refer to him. M. Arago, 
without hesitation, declared that the Duke had always spoken 
of his relations with M. de Polignac in the most favourable 
terms. 

But the words of M. Delarue were the most important part of 
the evidence of M. Arago. On them was founded M. Persil's 
demand of the application of the 91st article of the Penal Code. 
Montesquieu had laid down, that laws which condemned a man to 
death on the evidence of one witness were fatal to public 
freedom *. The statute of Edward and the Constitution of the 
United States required two witnesses to an overt act of treason. 
M. de Polignac solemnly denied the truth of the whole story, and 
it was felt that the manuscript of M. Delarue and the testimony 
of M. Arago were not quite sufficient to support the prosecution. 
M. Arago was then asked if any one else had heard the words 
attributed to M. Delarue? He said he did not know, but 
perhaps his son had heard them ; and M. Arago, jun. being 
called, corroborated his father's statement. 

Upon this M. de Martignac observed — 

** The Court will allow me to make one observation on this statement, which 
weighs heavily on the heart of my client. Here are not two witnesses of the 
fact, but only two echos of the witness who ought to be here. 

** M. de Polignac. — I affirm that J have no recollection of this conversation* 
I request the Court to consider if a mere report of words alleged to have been 
uttered in the midst of events of so much importance, ought to form the ground 
of so serious a charge. I can conscientiously say, that if acts of accusation cka 

* Esprit des Lois, b. xii. c. 3. 
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be thiis supported, there i$ scarcely an individual from whose conversatioif 
words might not he extracted to convict him almost of any crime.*' 

All these considerations were of no sort of moment to the 
Managers of the impeachment, or to the noble and learned 
Judges who influenced the decision of the Peers. M. Persil 
scoffed at the dictum of Montesquieu as at a maxim of antiquated 
jurisprudence. That obsolete doctrine had yielded to the new 
conquering empire of light and reason which had arisen in France 
since the days of Montesquieu. The only question now to be 
addressed to Judges is — " Avez voits une intime conviction ? 

" I agree,* said he, " with the honourahle defender of M. de Polignac on 
the gravity of this charge. It weighs as heavily upon us as upon him, but 
the concealment of truth would weigh still more heavily upon us. The fact is 
proved ; it is our duty to demand that the consequences of such proof may fall 
upon the accused * ^ 

M. Persil did not speak without authority. 

It is instructive to observe the consistent course of judicial 
injustice^ and to mark the fidelity with which, at a distance of 
two hundred years, the same exigencies produce the same ex- 
pedients. Whoever was entrusted with the duty of preparing 
the proofs for the prosecution against M. de Polignac and his 
colleagues, must have made no small use of the records of the 
Earl of Strafford's impeachment. M. Persil, in thus asking for 
judgment of death upon the Prince de Polignac, only went one 
step further than Pym had gone before. One of the heaviest 
of the charges against the Earl of Strafford was, that he had 
said at the Council Board — 

" That if his Majesty pleased to employ forces he had some in 
Iireland that might serve to reduce this kingdom.*" 

Lord Strafford denied having uttered these words, and there 
was no evidence of his having done so, but that of his bitter 
enemy, the Treasurer, Sir Henry Vane, who, on cross-examina- 
tion, varied and faltered in his testimony. Lord Strafford 
appealed to the other Lords of the Council, none of whom 

♦ Persil. Proces des Ministres, vol. ii. 
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remembered the expressions *. " My Lords," said he, " I desire 
you will not take my words by halves — if so, who shall be free 
from treason? Certainly if such a precedent take footing, 
Westminster Hall shall be more troubled with treasons than with 
common law ; look, therefore, to the antecedents and consequents 
of my speeches, and you shall find the state of the question clearly 
altered." Mr. Pym's malice was not to be thus defeated. Not 
being able to procure another witness, he produced a manuscript 
of Sir Harry Vane the Treasurer's son, and induced the young 
man to swear that he had copied it from some notes in his father's 
handwriting of what had passed at the Cabinet Council upon the 
dissolution of the last Parliament. These notes, of course, com- 
pletely established Mr. Pym's case, but Lord Clarefidon says that 
*^ many men were too wise to believe that these circumstances could 
add any thing to the credit of the former single testimony, 
neither was there ever after any mention of it in public to move 
the judgment of those who were concerned to be satisfied in what 
they were to do -f-.'^ Among those who were not satisfied was the 
gallant Lord Digby, one of the Managers of the impeachment, 
and no friend to the Earl of StrafiPord. Is there no man in 
France to emulate his noble conduct and escape his withering 
reproach of a blood-shot eye in judgment %? Is the bar of Fratice 
so lost to all sense of spirit and independence as to submit in 
silence to this outrage upon law and justice ? It is vain to con- 
ceal the truth — the men of science and of the sword are innocent of 
this judicial guilt— the Pasquiers, de Bastards, Persils — Dupins, 

* Howell's State Trials, vol. iii. 1446. 

t Clarendon's History of the Rebellion, vol. i. p. 230.--The treasurer affected 
to be very angry at this disclosure. The scene (says Clarendon) was so well 
acted, with such passion and gestures between the father and son, that many 
speeches were made in commendation of the conscience, integrity, and merit 
of the young man, and a motion made, " That the father might be enjoined by 
the House to be friends with his son.'' 

X Let every man clear his heart as he does his eyes when he would judge of 
a nice and subtle object. The eye, if it be pretincted with any colour, is vitiated 
in its discerning. Let us take heed of a blood-shot eye in judgment. — Lord 
Dighy. 
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Mauguins, Odillon Barrots, and. Berangers, the lawyers of 
France, are responsible. It was their duty to protest against the 
perversion of law to the purposes of political vengeance. MM. 
Pasquier, de Bastard, Persil, and Beranger were the prime 
movers and actors in the impeachment. The others — Dupin, 
Odillon Barrot, and Mauguin, stood by with folded arms, and 
permitted what they well knew to be wrong to be done without 
remonstrance. Let them justify it, to their own consciences, to 
their country, and their posterity; but they must be dead 
indeed to all feeling of shame if, as lawyers and as statesmen, 
they do not, now that the truth is known, vindicate themselves 
from participation in the responsibility of the following in vective : — 

" The conduct of M. de Polignac after uttering these words does not refute 
the cruelty which dictated them. The Deputies arrived at the Tuileries, and 
spoke in the language of peace. They engaged, at the peril of their own lives, 
to put a stop to the hostilities. M. de Polignac refused to see them. He 
feared, no doubt, that too pathetic a description of the massacre in the capital 
might shake his inexorable resolution. 

'* On the evening of the same day his hate for the poor Parisians knew no 
bounds. 

" So long as a single man and a single cannon remained at his disposal, 
M. de Polignac would have perbisted. Rather than renounce the system of 
arbitrary government which he had prepared to found on these disastrous 
ordinances, he would have seen the first city in the world razed to the ground, 
and its inhabitants to the last man destroyed. 

** Even so late as the Thursday morning, he did not recoil before the 
unequal combat. The blood about to flow moved him not. He resisted the 
supplications, the menaces of those around him ; and, however horrible the 
means necessary to attain it, he still hoped for success •. 

Such is the sanguinary address to the Chamber of Peers, and 
through it to the people of Paris, of M. Persil, one of the Mana- 
gers of the impeachment. Are the people to be condemned, if 
on hearing such things said by grave and learned lawyers, they 
are clamorous for justice .5^ Not they indeed, but they who abused 
their confidence, aroused their anger, and inflamed their passions 
by statements which they had no evidence to support, are 
deeply and solemnly accountable before God and man. I say 

• Persil. Proces des Ministres, vol. ii. 
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distinctly, and without fear of contradiction, that this speech of 
M. Persil, addressed to the Chamber of Peers after all the 
evidence had been given, was unsupported by a shadow of proof. 
There was not one syllable of proof beyond the idle conjecture of 
M. Arago, that M. de Polignac or his colleagues had interfered 
directly or indirectly with the arrangements of the Marshal, from 
the moment Paris was declared to be in a state of siege. The 
Marshal's Aides-de-camp, and M. de Gland^ves, the governor of 
the Chateau des Tuileries, must have known how the fact was, 
and could have proved the contrary if it had been true ; besides, 
it was in evidence that the Duke of Ragusa communicated 
directly with the King, and received orders from him ; so well 
was this known at Paris, that the deputies who went to the Tuile- 
ries, and whom M. de Polignac is accused of refusing to see, 
addressed themselves not to him but to the Marshal. These 
gentlemen, though the bitter political opponents of the Prince de 
Polignac, were men of conscience and of honour, and to their 
evidence I appeal for a refutation of M. Persil's calumny. MM. 
Casimir P^rier, Lafitte, Mauguin, General Gerard, and General 
Lobau, assembled about two o'clock in the afternoon, proceeded 
to the Tuileries, and announced their wish to see the Marshal* 
While they were with him, M. de Polignac heard of their arrival, 
and expressed a strong desire to see and converse with them; 
he even desired an officer at the Tuileries, M. de la Roche Jaque- 
lein, to let him know when they left the Marshal, and to request 
them not to go without seeing him. What passed between the 
Deputies and the Marshal was stated by M. Lafitte to the 
Chamber of Peers, and his statement was confirmed by the other 
Deputies. 

'* We arrived at the Uat'tnajor about half-past two o'clock, and were receired 
there without the least difficulty, and with all possible respect. I inferred 
from the counteDances of the persons present, that our arrival occasioned satis- 
faction. Having been introduced to the Marshal, we told him that we had 
come in the name of the Deputies then in Paris, to inquire with him if there 
were no means of putting an end to a conflict, which, if it continued, must 
cause not only the must cmel calamities, but a real revolution. He seemed 
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deeply afflicted by his ■ position. He considered the duty with which he was 
charged as one of the fatalities of his life, but unfortunately his orders were 
positive; his duty as a military man was imperative, and his honour was pledged 
to its performance. I requested him to inform the King of our proceeding. He 
asked us to use our influence with the people to obtain their submission. We 
told him we could do nothing until the Ordinances were recalled and the 
Ministry changed ; and that on those conditions, which must be taken as the 
basis of ulterior negociations, we would engage to use our influence, although 
by no means certain of success. We added, that if these just demands were 
not admitted, we should deem it our duty to stake our lives and fortunes on the 
resistance. The Marshal told us he would inform the King of our propositions, 
and asked if he might mention our names, to which we at once acceded. He 
promised to send the King's answer to me, but gave us to understand that he 
had no hope. The conversation having continued a few minutes, he asked us 
if we should have any objection to see M. de Polignac. We said none what- 
ever. He then left the room, and after an absence of about ten minutes, he 
returned and said that M. de Polignac, having been informed by him of the 
objeot of our visit, and of the view we took of the question, considered it useless 
to see us. I ought to add, that I inferred from the tone of the Marshal, and 
the expressions which he used in communicating the message, that M. de 
Polignac did not intend to convey a peremptory refusal to see us, and was not 
influenced by an obstinate unwillingness to hear what we might have to say, 
but much rather by a feeling of politeness, which, with the knowledge he pos- 
sessed of our intentions, induced him to save us the loss of our time, and the 
pain of a discussion, which could not fail to be of a delicate nature. As we 
were going out, M. de Larochejaquelin informed us that M. de Polignac 
wished to see us. We told him we thought he must be mistaken, upon which 
he went to inquire, and having returned in a few minutes, said that M. de 
Polignac, having been apprised by the Marshal of what had passed, no longer 
desired to receive us. 

" We then left the Tuileries, and waited the whole day for the answer which 
had been promised. At ten o'clock at night I was still expecting it at the house 
of M. Audry de Puyruveau, but it did not arrive ; and it was this circumstance 
that determined me to support the movement *." 

This statement of M. Lafitte was confirmed by General 
Gerard, General Lobau, M. Casimir Purler, and M. Mauguin, 
who added, that on the MarshaPs return to the Deputies, he 
informed them that the Prince de Polignac was of opinion, 
*^ qu'avant tout il fallait mettre de la loyaut^ dans les affaires et 
he tromper personne;" and that, as the determination of the 

* Proces des Ministrt s, vol. !• 38 1 . 

I 
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Deputies was known, and he could not engage that the Ordi- 
nances should be recalled, it would be useless to see them. 

Such was the deliberate, conscientious, and honourable testi- 
mony of the most distinguished leaders of the Revolution of July. 
This evidence had been five times read in written depositions, and 
four times heard from the mouths of the witnesses, when M. 
Persil made the fierce attack upon the Prince de Polignac, which 
has cost him five years of sufiering ; and the learned Manager 
I would gladly hope, some moments of remorse. 

Painful, indeed, it is to observe the spirit * in which Raleigh 
was pursued by Coke, and Lady Alice Lisle, by the barbarous 
JefTeries, emulated in the conduct of an impeachment, backed 
by all the weight and the authority of the representatives of a 
people, who for centuries have claimed, and had their claim 
allowed, the first rank in European civilisation. Are then fellow- 
creatures to be allowed to die in an unwholesome prison, the vic- 
tims of culpable weakness or relentless cruelty, and be denied the 
consolation of knowing that men, competent to judge of their sen- 
tence, loathe it as a foul injustice? In my notion, it is the duty 
of every man, whose attention has been directed to this trial, who 
knows the importance of the pure administration of justice, and 
is interested in the character of free institutions, and constitutional* 
government^ to break through the restraint of private station, and 
ask a hearing for his protest against proceedings by which they 
are discredited and disgraced. Waving all technical objections, 
of which, however, none but the ignorant undervalue the import- 
ance, I can discover no vestige of that •' hate for the poor Par- 
isians,'* that determination ^^ to see Paris razed to the ground, and 
her population, to the last man, massacred;" that *' stern refusal 
to listen to overtures for peace,** which with all the dexterity oi 
forensic practice, and all the pomp of oratorical invective, were 
brought to bear against the lives of the Prince de Polignac, and 
his colleagues. Did M. Persil disbelieve the oaths of Casimir 

* I say the »piiit. — M. PersiPs language was not coarse and brutal, but it 
was unjustifiably severe and virulent. 
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Pdrier, Lafitte, Mauguin, Lobau, Gerard? Was there any 
evidence to contradict them? None— none whatever; nothing 
but the hearsay of M. Arago, and the manuscript of the Aide- 
de-camp. Can this evidence be reconciled with the depositions 
of the Deputies? Impossible! Within a few minutes of the time 
when M. Delarue discovered that M. de Polignac did not under- 
stand French, and M. Arago, that the Marshal's authority was 
merely nominal, M. de Larochejaquelin was on the staircase of 
the Tuileries, with a message from the Minister to his political 
opponents, requesting them to wait upon him, in the hope of 
obtaining their assistance to restore order, upon terms compatible 
with the honour of the Crown, and the personal feelings of the 
King. 

Was there any other evidence of the murderous intention 
imputed to the Prince de Polignac ? Yes. — M. de S^monville, 
Grand R6f(^rendaire of the Chamber of Peers, was called, to prove, 
that on the following morning he went to the Tuileries, and that 
after a violent altercation between him and M. de Polignac, they 
both started in separate carriages to St. Cloud. M. de Si^mon- 
ville, while his horses dragged him at full gallop through the 
garden of the Tuileries, observed a person on foot who proved to 
be the Comtede Peyrohhet. " Allez vite^' said M. de Peyronnet 
at the same' time raising his hand in the direction of the palace. 
When M. de S^monville arrived at St. Cloud, he found that the 
carriage of the Prince de Polignac had been close behind him the 
whole way ; and as M. de Peyronnet arrived at St. Cloud at the 
same time as M. de Polignac, it must have stopped to take him 
in. However that may be, the geste of the Minister of the Inte- 
rior was added to the proofs against the President of the Council; 
and notwithstanding the solemn asseveration cf M. de Peyronnet, 
that he meant nothing of the kind, the sagacious M. de S6monville 
was permitted to interpret this motion of the hand, to mean that 
the obstinacy of M. de Polignac was the cause of all the calamities 
at Paris ! 

I am sure I have hitherto been most impartial in showing that 

r2 
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you had done nothing in this impeachment of the Ministers of 
Charles the Tenth, for which our state trials some centuries ago 
did not furnish a precedent and example. Here I confess my 
reading is at fault. I know nothing like it but Lord Burleigh^s 
nod at Tilbury Fort, which, if it were a subject for merriment, I 
might feel disposed to recall. This geste would hardly have been 
evidence before a Jury of Anthropophagi — but it was good 
enough for the Managers and the Judges of a party prosecution, 
promoted, abetted, and encouraged by Pasquier, De Bastard, 
Dupin, Odillon Barrot, and Beranger — carried on within sight of 
the statues of d'Aguesseau and THopital — under the eye of the 
French bar — in the centre of Continental civilisation — in the 
nineteenth century — in the first year of freedom— and of the 
reign of the Citizen King! 

. I have gone through all this evidence with patience and with 
attention. If I were in a situation to be heard I would make no 
prayer for mercy. I would demand justice. Never did I feel 
more respect than I do now, for the great Republic, which even 
-**in the gristle of its infancy, and not yet hardened into the 
hone of manhood,^' forgetting the Ministerial misconduct which 
provoked the war of independence, stood nobly forward to 
vindicate the approved principles of British jurisprudence — 
and protect conscientious but mistaken statesmen from the 
factious fury of political hostility. How vain and mean a thing 
it is to vapour about liberty before you have learnt to do justice! 
I know nothing of the Managers of the impeachment, nothing 
of any of the witnesses who were allowed to glorify themselves 
by recounting their exploits during the three days of July. 
I find no trace of any unworthy conduct on the part of the 
King or the Princes of his family — none on the part of the 
distinguished leaders of the revolution of July, — but the impres- 
sion with which I rise from the perusal of the mass of inter- 
rogatories, depositions, speeches, and evidence on the trial is 
that the Prince de PoHgnac and his colleagues were deemed past 
hope of mercy, and that the struggle was, who should establish 
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the best claim upon the gratitude, by assisting to execute the 
vengeance of the Sovereign People. 

'* Dum jacet in ripi, calcemus Csesaris hostem." 
This could not have been the case if Persil, Pasquier, de Bas- 
tard — the lawyers — had done their duty. It was their business 
to see that in a casa of life or death, at a period of great popu- 
lar excitement, all the rules which govern the administration of 
criminal justice were scrupulously observed. The witnesses 
should have been confined to facts, to facts affecting the prisoners, 
and not allowed to wander over the wide field of speculation and 
conjecture in the hope that they might stumble upon something 
to prejudice the accused. On the lawyers, therefore, is the guilt 
of this grievous crime, and theirs is the duty to repair it. 

Before I proceed to state the judgment which on this evidence 
was pronounced by the Chamber of Peers, I think it right to call 
your attention to certain articles of your criminal code, which, if 
I am not mistaken, apply as strongly to the proceedings of the 
Court of Peers, as to those of any other tribunal in the kingdom. 
A remarkable feature in your system of criminal procedure is, 
that the grounds and reasons of the judgment pronounced, inva- 
riably appear upon record, so that if legal error should occur, the 
accused may have the means of obtaining a revision of his sen- 
tence. In the case of a mistake in law by the judges of an infe- 
rior tribunal, compliance with certain formalities would entitle 
the convicted person to apply to a Court of Cassation to have the 
error corrected. Whether any Court of Cassation has power to 
review the decision of the Chamber of Peers on an impeachment 
by the Chamber of Deputies, is a point which I apprehend has 
not yet been considered, as I believe the trial of the Prince de 
Polignac and his colleagues is the only example of a proceeding 
of the kind. The Chamber of Peers seems to have been exceed- 
ingly careful to adhere to the outward formalities observed in 
criminal judgments, and by giving their reasons for the sentence 
which they pronounced, have, as no doubt they who first intro- 
duced this admirable system intended, exposed to the contempt 
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and scorn of every lawyer in Europe, the irregularityi illegality, 
and injustice of the whole proceeding. We have already had 
occasion to observe the amiable readiness evinced by MM. 
Pasquier, de Bastard, de Pont^coulant, and Seguier, to get rid of 
all legal difficulties and effect the object of the Deputiei^, by 
enacting a law which in one breath might ascertain the nature of 
the offence, determine the punishment, and apply it to the accused 
ministers. We have seen that against this summary mode of 
proceeding the Managers of the Impeachment energetically pro- 
tested, demanding that the ministers should be punished accord- 
ing to law. The Peers, in fact, agreed with the Deputies, as to 
the end, but differed as to the means of arriving at it. The first 
great obstacle in their way was the 4th article of the Penal Code. 

'< No punishment shall he inflicted for any crime or any infraction of the law 
which has not been enacted by law before the commission of the crime." 

This article we have seen was deemed a sacred inviolable prin- 
ciple by the Managers of the Chamber of Deputies, who no doubt 
felt that departure from it would introduce into the practice of 
the French Legislature, the odious novelty of Bills of Attainder 
and ex post fcucto laws, and they accordingly inserted in the Act 
of Accusation certain articles from the Penal Code, which they 
alleged to contemplate the crime, and provide a punishment 
for the commission of treason. The Peers seem to have been 
thoroughly convinced that these articles contemplated nothing of 
the kind, and not being quite able to screw up their courage to 
pronounce a sentence of Death upon such forced and violent 
constructions, it occurred to them that the precedents of Laud 
and Strafford were better than no precedents at all, and that the 
difficulty might be avoided by the use, as Mr. St. John has it, 
of the legislative power, that is, by enacting the law and pro- 
nouncing the condemnation at one and the same time. This 
fdevice seems to have had the further advantage ^^ that without 
imbruing their hands in the blood of the ministers, the Chamber 

• ** Les decrets," said one of the Judges of Louis the Sixteenth ; " se rap- 
portent, et la Tie d'un homme ne se rapporte pas."<^3f^e^,Tol. i. p. 455. 
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of Peers might contrive to humour the caprice of the Sovereign 
People. 

The course finally adopted was one of compromise. The 
Peers consented to call the crime treason, but persisted^ notwith- 
standing M. PersiPs assurance, that they had no power to make 
laws without the concurrence of the Chamber of Deputies, and 
of the King, in claiming the right of enacting of their own autho- 
rity a law for its punishment. 

They had no sooner determined upon this, than the humi- 
liating position to which their want of spirit and independence 
had brought them, presented itself in all its difficulty and dis- 
grace. They had not the courage to depart from the ordinary 
forms which learned lawyers had invented for the express purpose 
of detecting judicial iniquity, and could not reconcile themselves 
to utter disregard of all the practice and experience of their lives, 
sanctioned and enacted by an express article of the Penal Code. 

Article 195.— 

** Every sentence of condemnation shall contain a statement of the fabts of 
which the accused persons shall have been found guilty, and of the punishment 
to be inflicted for it. The text of the law of which application is made shall 
be openly read in Court by the President ; and the fact of its having been so 
read shall be stated on the record, and the text of the law shall be inserted 
therein." 

What were the President and M. de Bastard to do ? 

" Peers of France," said M. B^ranger, *' our task is done. 
Yours is about to commence. The impeachment of the Chamber 
of Deputies is before you. The book of the law is open, and 
therein you may read your duty. The country waits in the 
firm hope and confidence of obtaining good and signal justice*." 

Thus spoke the Manager of the Impeachment. Remon- 
strance was vain, retreat impossible. The Sovereign People 
was at the door— the King bareheaded before it. Cries of 
^^Jtistice!" '^ Venffeame / ^ mingled with ferocious yells of 
"ei bos la Pairie ?iereditaire f " ^' Mort d Polignacr' ^' Mort 
aux ex'Ministres ! " were heard in the vestibule of the Court, 
and shook the stoutest heart of the doomed and terrorrstricken 

* Proc^ des Ministres, vol. iii. p. 266, 
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Peerage. There was no time for parley : the debates were 
closed — the sentence was expected — the momentous and ere long 
irrevocable judgment of the Revolution of July. 

At ten o'clock at night the Court of Peers resumed their sit- 
ting, and Baron Pasquier read the arret which they pronounced 
upon the Ministers. It was as follows : — 

The Court of Peers having heard the Managers of the Chamher of Depu- 
ties, their speeches, and conclusions, and also the accused in their defence, 
Considering, — That, hy the Ordinances of the 25th of July, the Constitu- 
tional Charter of 1814, the Electoral Laws, and those which secured the 
Liberty of the Press, have been manifestly infringed^ and that the Royal 
Power has usurped the Legislative Authority : 
Considering,— That, if the personal exigence of the King, Charles the 
Tenth, were the ruling influence of the conduct of his Ministers, that 
circumstance cannot exempt them from legal responsibility : 
Considering, — ^That it has been proved on the trial that 
The Prince de Polignac, as Minister, Secretary of State for Foreign Affairs, 
Minister of War ad interim, and President of the Council of 
Ministers : 
The Comte de Peyronnet as Minister, Secretary of State for the De- 
partment of the Interior : 
Monsieur de Chantelauze, as Keeper of the Seals, and Minister of Justice: 

and. 
The Comte de Guernon Ranville, as Minister and Secretary of State for 
Ecclesiastical Affairs and Public Instruction : 
Responsible within the meaning of the 13th Article of the Charter, have 
countersigned the Ordinances of July, of which they admit the ille- 
gality : 
That they have endeavoured to obtain the execution of them, and advised the 
King to declare Paris in a state of siege, in order to triumph by the 
employment of an armed force over the legitimate resistance of the 
citizens : 
Considering, — That these acts constitute the crime of Treason prevu by 

Article 56 of the Charter of 1814, 
Declares the Prince de Polignac, Comte de Peyronnet, M. de Chantelauze, 
and the Comte de Guernon Ranville, 
Guilty of Treason : 

COMSIDEUINO^ — ^ThAT NO LAW HAS ENACTED A PUNISHMENT FOR TREASON, 

and that the court is therefore under the necessity of proyiding 
one: 

Having read 
The 7th Article of the Penal Code, by which transportation is classed 
among afflictive and infamous punishments ; 
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The 17th Article of the same Code, which declares that transporta- 
tion is perpetual i 
The 18th Article of the same Code, vvhich declares it to import civil 

death ; 
The 2dth Article of the Civil Code, which determines the consequences 
of civil death : 

Considering,— That, beyond the continental territory of France, there is no 
place to which persons condemned to the punishment of transportation 
can be taken, and there detained, — 

Condemns the Prince de Polignec to perpetual impnsonment on the conti- 
nental territory of the kingdom ; declares him degraded from his rank, 
deprived of his titles and orders, and civilli/ dead : all the other conse- 
quences of transportation subsisting as regulated by the Articles above 
cited. 
Adverting to the facts of the cause as they have appeared on the trial. 

Condemns the Comte de Peyronnet, Victor Chantelauze, and the Comte 
Guemon de Ranville, to perpetual imprisonment : 

Ordains, — ^That they shall continue in a state of legal interdiction, conform- 
ably to Articles 28 and 29 of the Penal Code, and deprived of their 
titles, rank, and orders — 

Condemns the Ministers jointly and severally to pay all the costs of the 
Impeachment : 

Orders, — That this judgment shall be communicated by message to the 
Chamber of Deputies : 

Ordains, — ^That it shall be printed and placarded at Paris, and in every 
commune of the Kingdom, and transmitted to the Keeper of the Seals, 
and to the Secretary of State, Minister of Justice, to ensure its execution. 

Such was the sentence pronounced by the Chamber of Peers, 
such is the punishment which the government of the Revolution 
of 1830, which boasts its kindred to our glorious struggle of 
1688, has for five long years had the weakness to execute. I 
have said it was a cruel, illegal, self-refuting decree. Read it, 
and tell me if I was wrong. In the first place it assumes the 
great question in the cause, viz,, that the facts imputed to the 
Ministers constitute the crime of treason. If this assumption had 
been the mere dictum of a judicial tribunal, the competence of 
which was admitted, it could not, perhaps, furnish ground for an 
objection to the record. Here the question of treason or not 
treason was part and parcel of the question of the jurisdiction of 
the Peers to entertain the accusation, and either in their Arret de 
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Competence or in their final judgment, the grounds for assert- 
ing that jurisdiction, ought to have appeared. Both Arrets are 
silent upon the point. Dum tacent clamant. In the absence of 
all such grounds, I look to the Report of the Committee of the 
Chamber of Peers, and I there find that M. de Bastard recom- 
mends the Peers ^^ to inquire not whether the facts established 
against the Ministers constitute the crime of treason in the terms 
of this law or that, but whether they constitute that crime accord- 
ing to reason* and the natural sense of ihe words.^ As well might 
he have said in the language of St. John, that it wa6 treason ^^ by 
the light of nature, by the dictates of the dullest conscience f or in 
the words of Robespierre, " That the Ministers were to be judged 
not according to law, but by virtue of the insurrection -f*.'* 

Next, it sets at nought the great principle of the Penal Code, 
that no punishment shall be inflicted for any crime which had not 
been enacted by law before the commission of such crime. This 
admission on the Record would, before a Court of Error or 
Cassation, infallibly annul the judgment, and acquit the 
Ministers. 

Insurmountable as this objection is as a mere matter of criminal 
law, its importance is increased tenfold when submitted to the test 
of Constitutional principle. 

Considering that no law has enacted the punishment qftrmsofi^ 
and that the Court is therefore uiider the necessity of providing 
one 1 Never in so short a space was so much unconstitutional doc- 
trine put together. In two lines we see all the most objection- 
able principles of Bills of Attainder, and of Bilk of Pains and 
Penalties, avowed as the foundation of the judgment. The solemn 
assurance of M. Persil, that ^^ la retroactivite" was the most 
monstrous feature which could disfigure a penal law, is slighted 
and contemned. The power of the Chamber of Peers by itself, 
without the concurrence of the Deputies, or the asseat of the 
Crown, to pass a Bill of Pains and Penalties, is, in the teeth of 

• Proces des Miiiistres,Tol. ii. 65. 

t Mignet, R^rolution Fran^se, vol. i. 443. 
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Che deliberate protest of the Managers of the impeachment, 
aissert^ and employed. 

What I wish to ask is, whether the proceedings on this trial 
are to stand as a {)recedent for future political prosecutions? 
Are they to be deemed part and parcel of the Declaration 
of Right of the Revolution of July ? Is the law of treason 
— the law of Parliamentary impeachment — to be sought in 
the Journals of the Upper Chamber for the month of De- 
cember, 1830, the records of this memorable prosecution? Is 
judgment of civil death and perpetuail imprisonment to be 
deemed the approved constitutional punishment of future political 
offenders ? Are bills of proscription and attainder to be held as 
sanctioned b}^ the practice of the fii-st year of the Revolution ? Is 
the legislative authority of one House of Parliament — without 
the concurrence of the King — against the protest of the Repre- 
sentatives of the People to pass such acts, to be recognised and 
affirmed ? Or is a sentence, pronounced certainly under that 
" apparence Ugire d^ oppression j"* which, in the language of M. 
B6ranger, would entitle France, Europe, and posterity to contest 
its character — not rather to be *^ wholly cancelled and defaced 
to the intent the same may not be visible in after ages, or 
brought into example to the prejudice of any persons whatever* r " 
Until this is done, your Revolution of 1830 can claim but a 
very coarse resemblance to ours of 1688. You have changed the 
dynasty, it is true; you have effaced the preamble of divine 
right — ^you have bled for the great principle that all power is 
from the people — but you have not vindicated the supremacy of 
the law over tyrannous and arbitrary power. How much better 
would you have done if you had abstained altogether from poli- 
tical prosecutions, or, if driven by popular clamour to institute 
these proceedings, embraced the opportunity to declare in the 
face of Europe, that in the first year of the Revolution of July 
all judgment must be according to law, and, though the Ministers 
might deserve punishment, none could be legally inflicted. 

* Act rereising Lord Strafiford's attainder, supra. 
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It has always been the best opinion among our constitutional 
authorities, that occasional ex post facto laws have, although 
passed with the concurrence of King, Lords, and Commons, 
have been a disgrace to our legislation. Lord Cowper *, Woode- 
sonf, Hallamj:, all agree upon this point. Mr. Fox, a name, 
I doubt not, still respected in France, is equally clear in their 
condemnation. " It can rarely happen (says the historian of the 
Reign of James the Second) that the mischief to be apprehended 
from suffering any criminal, however guilty, to escape, can be 
equal to that resulting from the violation of those rules to which 
the innocent owe the security of all that is dear to them. If such 
cases have existed, they must have been in instances where trial 
has been wholly out of the question, as in that of Caesar and 
other tyrants. But when a man is once in a situation to be 
tried, and his person in the power of his accusers and his judges, 
he can no longer be formidable in that degree which can alone 
justify, if any thing can, the violation of all the rules of criminal 
proceedings §." Such is the judgment of the great leader of the 
Whigs of England. If any thing can add to its weight or increase 
its authority, it is the deliberate opinion of the founders of Ameri- 
can independence, embodied as a fundamental principle of public 
law into the Constitution of the United States, and bearing the sig- 
nature of a " name, at the utterance of which envy is dumb, and 
pride bows with involuntary reverence |f' — George Washington. 

'^ No Bill of Attainder^ ex postjacto^ shall be passed.'^ 
Forewarned by the solemn protest of the Representatives of 
France— condemned by the Constitutional authorities of England 
— disavowed by the fundamental law of American freedom, 
where shall the Chamber of Peers hope to find countenance for 
their practice in the first year of the Revolution of July ? They 

* Lords' Journals, vol. xxii. 200. 

t Woodeson's Lectures on the Law of England, toL ii. 386. 

X Hallam Constitutional History, iii. 178. 

§ Fox's History of the Early Part of the Reign of James the Second, p. 10. 

II Story's Commentaries on the Constitution of the United States, vol. iii. p. 2. 



1^6 

must seek it in the language of those who deemed it of no im* 
portance that a law should be just— with whom the question was 
not de culpd sed de pcend. They must proclaim that the 4th 
article of the Penal Code was not law for the enemies of the 
Sovereign People. ** Legem Semproniam de civibus Romanis 
constitutam qui aviem ReipvbliccB sit hostis, eum civem esse ntdlo 
modo posse,^ 

We have seen that by the constitution of the United States 
removal from office, and future disqualification, is the only punish- 
ment which can be inflicted as the result of impeachments in 
congress. That example, in the absence of all laws to ascertain 
the crime or determine the penalty, had surely been worthy of 
imitation. Why seek through all the articles of the penal code 
for degrading and infamous inflictions? Wherefore all this 
research ? Why select the 7th article, which places transporta- 
tion among the afflictive and infamous punishments* ; the 17th 
which declares it to be perpetual ; the 18th which declares it to 
import civil death ? — The truth must be told — history will not 
conceal it; justice was put aside, the arret was a compromise 
between the dictates of humanity and the suggestions of merci- 
less fear. Bonne et sevSre justice^ were the last words of the 
managers of the impeachment — judgment of death was de- 
manded in a voice of thunder from without — the impossibility 
and the peril of a just sentence were apparent — the stability, the 
independence, the dignity of the peerage, were gone — the 
days of its hereditary existence were numbered f — the peers 

• I hope you don't imagine that any infamy attaches to the names of the 
Ministers. Many persons very much disapprore their policy. " Bisogna che 
Tinfamia che infligge la legge sia la s'essa che quella che nasce dai rapporti 
delle cose.** — Beccaria del Delitti e delle Pene. 

t On the 28th of December 1831, the abolition of the Hereditary Peerage 
was adopted by the Chamber of Peers, after long debates, which presented the 
singular feature of the Ministers of the Crown recommending, as a matter of 
necessity, a measure of which they arowed their disapproval. On that day one 
of the Members of the Committee of Accusation of the Prince de Polignae, 
and his colleagues, thus gave Tcnt to his patriotic indignation : — " Hier c'etait 
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themselves were on their trial before the deputies and the Soye- 
reiga People. 

The state of Paris during the three months which were em- 
ployed in the trial of the Ministers of Charles X. was sach as» since 
the days of Laud and Strafford^ had not been witnessed in th^ car 
pital of any civilised country. Alarmed at the excitement which so 
soon after the three days continued to prevail, and fearing that any 
sentence less severe than death would be subject to the summary 
revision of the frenzied multitude, the friends and families of the 
accused Ministers, appealed to those laws which, in order to ensure 
the freedom of defence and the independence of the Judges^ 
permit the removal of a cause frou) one tribunal to another, and 
desired that the Court of Peers should assemble at some distance 
from the scene of the calamities which were to be the subject of 
their inquiry. " Listen,^' said de Martignac, " to that yell of death ! 
Read those execrations, written in letters of blood. Our ears are 
assailed by screams of vengeance, aixd of hatred ; the cry is not 
for judgment, but for destruction. How can we forget those 
cruel handbills which doomed men to death, who were under the 
safeguard of justice, the tumultuous assemblages which called for 
blood and torment — that terrible night, in which seditious multi'- 
tudes in arms summoned a spldier's honour to surrender his pri>- 
soners to their fury ? '^ 

Incedoper ignes — I dare not use my own language to recal the 
history of those dreadful days. They were too near the event to 
which Frenchmen refer with pride — it is from Frenchmen I must 
borrow the expression of my wonder and regret. 

" On the 18tli of October various crowds marched about the streets of the 
capital crying •* Justice — Mort aux anciens Ministres — Mort k Polignac."— The 



rher6dit6 qu'on attaquait; aqjourd'hui que le sacrifice est coDspmme c'estla 
chambre meme qu'on attaque. On cherche deja a deverser le mdpris sur elle. 
On insulte a son desinteressement, on se flatte de Tavoir d^onsidere et d'un 
ton ironique on nous demande quel i)aembr^ de la chambre dps deputes voudra 
quitter son si^ge pour aller prendre place dans une autre chfimbre qui n'a plus 
Ta vantage de Th^redite — Journal de Dibats^ Dee, 28, 1831. 
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National Guard was immediately on the alert, and patrols were established in 
all directions, but no aUen^t wot made to arrest the rioters. 

* This morning, 19th October, about half-past twelve, twenty or five-and* 
twenty indiyiduals presented themselyes before the Palais Royal. They raised 
no cry, but one of them carried a tri-colour flag with this inscription : " Mort 
aux ex-Mimstres.** 

For some days attempts at disorder hare taken place in rarious quarters of 
Paris. Handbills hate been placarded ; cries have been heard ; tumultuous 
assemblages have been formed, demanding the death of men placed in the hands 
of justice, and threatening the judges who may refuse to obey these injunctions. 
All the sound portion of the population of P&ris is affected and grieved by itf . 

PROCLAMATION 

OF M. GIROD (dE l'aIN) PREFET DB LA SEINE TO HIS FELLOW CITIZENS. 

X Tumultuous assemblages trouble the public peace, afflict the heart of the 
king, and paralyse industry and commerce. An important trial is proceeding 
in its regular course. Attempts have been made to make the people apprehend 
an inteniion of relieving the accused from the responsibility of their conduct. 
Depend upon it your confidence is abused. Justice will be done, but, that it 
may be, the majesty of the laws and the independence of the judges must be 
respected. 

PROCLAMATION 

OF THE COUNCILLOR OF STATE, ODILLON BARROT, TO HIS FELLOW CITIZENS. 

I declare to you, my fellow-citizens, most distinctly, that the course of justice 
has not been suspended or interrupted, neither will it : the inquiries preparatory 
to the accusation of the ministers continue ; they belong to the law, and the 
law alone will govern their destiny. 

Good citizens can desire and demand nothing more ; and yet these cries of 
death heard in our streets and public places — these provocations, those handbills, 
what are they but so much violence done to justice ? We only desire for others 
what we would wish for ourselves, calm and impartial judges; and yet these 
mistaken and wicked men menace the judges even before the trial has com- 
menced. People of Paris, you disavow this violence— men under accusation 
are chose sacrSe ion you. They are placed under the protection of the law. To 
insult them, to embarrass their defence, to anticipate the sentence of justice is 
to violate the laws of civilised socie^, and be wanting to the first duties of 
freedom. 

* Proc6s des Ministres, vol. i. pp. 16, 87. 

t Moniteur, 19th October 1830. Procds des Ministres, vol. i. p. 87. 
X Proces des Ministres, vol. i. p. 91 . 
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The attroupemeni wbich marched to Vincennes, consisted of about six or 
seven hundred men. They advanced with cries of ^ Death to the £x-Mi- 
nistefR.** On their road to Vincennes, they disarmed an ont-post of the line. 
At half-past ten. General Daumesnil saw ihem approaching on the road to 
Vincennes with torches in their hands. Having airived near the Castle, they- 
stopped to collect together and resume their march. Having been addressed 
by the sentinel, they made no answer, but ranged themselves for battle before 
the first barrier, which they attempted to pass. The General having signified 
his wish to speak with them, the dravt bridge was lowered, and he i^ent out to 
them. He requested them to retire, and asked what they wanted. They 
answered, *' the Ministers or their demth.^' The General told them he would not 
surrender them without an order from the superior authorities. He added, that 
if they succeeded in entering the fortress he would blow it and them up 
together, and that the explosion would destroy one half of the Fauxbourg St. 
Antoine. 

The^e words were uttered in a calm and firm tone. They were listened to 
with attention, and every one seemed convinced that the General was a likely 
man to be as good as his word. When they became more reasonable, he swore 
upon his honour that the Ministers should not escape ; upon which they com- 
menced shouting — " Vive la jambe de bois — vive notre brave General Dau- 
mesnil ! ** Many embraced his knees and kissed his hands, with every demon- 
stration of respect. — Proces des Ministres, vol. i. p. 95. 

The Prince de Polignac, fallen from the height of power, is again confined 
in the same fortress; in the very same chamber in which such cruel sufferings 
failed to enlighten him on the dangers of political intrigues. It is less with 
the view of preventing an impossible attempt to escape than to save his life and 
those of his colleagues from popular fury, that a numerous guard is stationed 
at Vincennes. — Ibid, 

PROCLAMATION. 

THE PREFET DE LA SEINE TO HIS FELLOW-CITIZEKS. 

Paris, 2}xt Dec., at night. 

Fellow-citizens!— The great trial, on the result of which our enemies had 
placed all their hopes, has terminated. The prisoners have been sent back to 
Vincennes, and again locked up. At ten o'clock the sentence was delivered. 
The most severe punishment after death has been pronounced on the accused 
in expiation of the greatest of crimes. Poligi^ac no longer belongs to so- 
ciety ; he is civilly dead, his natural life is saved, but it will waste itself in 
a solitary prison, and will be branded with infamy. The other prisoners will 
be deprived, during their whole lives, of that liberty, without which existence 
is a burden. Thus has the law been carried into effect. 

The spectacle just offered by the national guard of Paris and the vicinity, is 
grand and imposing. Not only France, but all Europe, will repeat, that during 
three days and three nights a generous population tore itself from its domestic 
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attachments and habits, and bivouacked, in this rigorous season, in the midst of 
our streets and public places, opposing a firmness and patience worthy of all 
admiration to the most violent vociferations and provocations ; and this for no 
purpose but to protect those who had signed in cold blood some months ago 
an order for their destruction*. 

Why do I refer to these graphic representations of the state of 
Paris during the trial of the Ministers) these worse than savage 
attempts to execute the " wild justice of revenge,^ these earnest 
apologetic, imploring expostulations of the constituted authorities ? 
Is it to cast a stone at the generosity or the courage of the great 
bulk of that heroic population which during the three days 
gave so many proofs of their magnanimity and forbearance ? 
Is it that I doubt the assurance of MM. Girod and Odillon 
Barrot, that all this violence was disgusting to the sound portion 
of the inhabitants? I am not so unjust. As well might the 
character of the people of England sufiFer because the populace 
of London assembled in crowds about the House of Lords when 
the Earl of Strafford was on trial for his life, vociferating cries of 
hatred and of menace against those who, by their honest votes, 
had proved themselves StrafFordians -(•. The great mass of the 
inhabitants of every large city must always act on inaccurate 
and imperfect information, and be a prey to the dishonest 
artifices of designing demagogues. History, in justice to the 
population of Paris, has recorded for the comfort of mankind, 
that the last appeal of Louis XVL to his subjects, was drowned 
in the beating of the drums of the Convention J ; history will 
not forget that the cries of "Death,^ which in the months of 
October, November, and December 1830, frighted Paris from 
its propriety, were attributable to the countenance lent to the 
atrocious charge of a convicted felon, that the Prince de Polignac 

• Proces des Ministres, vol. iii. p. 279. I have carefully abstained from any 
reference to statements which I do not find in the report of the proceedings at 
the trials. 

t See a letter from Sir George Radcliffe to the son of the Earl nf Strafford, 
in the Appendix to the Strafford Papers. 

t Mignet. Histoire de la Revolution Frangaise, vol. i. 438. 

K 
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had personally instigated and paid money for the kindling 
of the fires of Normandy. In the short space of forty days, 
on an area of ten square leagues, thirty-four conflagrations 
had stricken terror into the souls of the people of that pro- 
vince. On the authority of a letter from a man guilty of the 
most odious crimes, M. de Polignac was denounced to the country 
as the incendiary. The production of anarchy was suggested as 
his immediate object — the establishment of despotic power his 
ultimate design. The Report of the Committee of the Chamber 
of Deputies does not advance as a distinct charge, but, in the 
words of de Martignac, '* est loin de detrmre ou mime d^atli' 
nuer * '' the horrible suspicion. From the 23rd of September, the 
day that Report was presented, until the 29th of November, when 
it was exposed by the Report of the Committee of the Chamber of 
Peers, this charge was sanctioned as one not wholly groundless 
by the deliberate Act of Accusation of men of eminent public sta- 
tion. Are the people to blame, if in a moment of unexampled 
excitement they invoke vengeance on the heads of men denounced 
to them as guilty of crimes which human nature shudders to con- 
template, and all civilised societies punish with death ? No. Let 
us be just to the humble and the uninstructed portion of our fellow- 
creatures. They were not allowed to know that the imputation 
rested on no better foundation than the statement of Berri6 the 
format of Toulouse ! 

To the credit of the remnant of the French peerage -f*, whose 

* II etait peu naturel d'attribuer ces crimes a une malveiUance particuliere, 
on en chercha la cause dans une combinaison politique, et les soup9ons s'el^?e- 
rent jusqu' aux ministres. See the Report, Proems des Ministres, vol. i. p. 8. 
See the same exposed in the Report presented to the Peers, toI. U. 46. See the 
ingenious conjectures thereupon of M. Persil, vol. ii. 243. 

f The number of peers who remained to vote on Lord Strafford's attainder 
has been differently stated. Lord Clarendon says — *' that great multitudes 
went down to Westminster, and crowded about the House of Peers» exclaiming 
with great outcries, that they would have ^justice ;* calling out as any Lord 
passed hy—^ juttice ! justice I * and with great rudeness and insolence pressing 
upon and thrusting those Lords whom they suspected not to favour the Bill ;' 
and so he adds, ** in an afternoon, when of the fourscore, who had been present 
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jUustrious titles were called over on this judgment of civil 
death and perpetual imprisonment, it must be told that very 
few of those permitted to be present failed to answer to their 
names. That the lofty independence of the Upper Chamber 
was gone, I cannot, after reading the debates on the Peerage 
Bill which occupied the Chambers during the following year, 
for a moment doubt ; but if it were not for the silence and 
resignation with which they have now, for five years, con- 
nived at the execution of this dreadful sentence, I must own 
I should have thought that, in yielding to the violence of the 
times, they acted under the influence of humanity, and were above 
the dictates of dastardly fear. For the irregularity, illegality, 
and unconstitutional character of the judgment, the lawyers alone 
are responsible. 

Let me not, however, forget all that does honour to the French 
character in the proceedings of this memorable trial. When did a 
great event take place in France without some glorious examples 
of moral grandeur and generosity ? The real justification of 
the Revolution of July was the arbitrary policy, the despotic 
temper and pretensions, the unbending obstinacy of the character of 
Charles X. At the time of the trial it was said that the unfortu- 
nate monarch addressed a letter to the President of the Chamber of 
Peers, claiming for himself the whole responsibility of the mea- 
sures which had cost him the bitter sacrifice of the Crown of 
France. The obligations of M. de Polignac and of his family 

at the trial, there were only six-and-forty Lords in the House (the good people 
still crying at the doors for justice), they put the bill to the question^ and it passed.'' 
— Clarendons History of the Rebellion, vol. i. 236. 

Only seven peers remained when the Bill against Laud was passed. Not so 
with the members of the French Peerage. They ordered that M. de Polignac 
and his colleagues should be removed from the Luxembourg to Vincennes 
before dark, on the 21st of December, the evening sentence was pronounced ; 
and M. de Montalivet, the Minister of the Interior, took his seat in the same 
carriage with the Prince de Polignac. Our English annals record an instance 
of a kingdom offered for a horse. French chroniclers will attest, that, at Paris, 
on the 22nd of December, 1830, a kingdom might, with perfect prudence, have 
been offered for a Peer. 

K 2 
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to the Bourbons were such as to deprive him of all discretion in 
their service. M. de Chantelauze* was dragged into the Cabinet 
like a victim to the stake. M. de Guemon de Ranville was well 
known to have avowed that the charter was his " evangile poli- 
tique t " until summoned from provincial practice as a barrister 
to Court, where, as he himself said, he was little calculated to 
succeed; and, if M. de Peyronnet was a bold, determined, able 
man, competent to form and act upon his own opinion, it was in 
evidence that he did not until the very last moment yield to the 
adoption of extra constitutional expedients. Yet, notwithstand- 
ing that this system of defence was backed by the deliberate 
judgment of the dominant party, who had declared that Charles 
the Tenth, while still at St. Cloud, had ceased to reign^ and was 
urged upon the Ministers by the fallen Monarch himself, they 
obstinately, resolutely, in a manner worthy of themselves and of 
their country, refused to betray the confidence of their Sovereign. 
The age of chivalry is not quite gone when men on trial for 
their lives can thus bear up against misfortune, and, preferring 
death to disgrace, console themselves with the reflection, ^^ T<yut 
est perdu hormis VhonneurJ^ 

Nor was this the only instance of disinterested magnanimity 
which redeemed the character of this remarkable period. There 
is little, indeed, in these reflections, which may not be found much 
better urged in the brilliant and unanswerable defence of de 
Martignac for his client : " Ilia tanquam cycnea fuit divini 
hominis vox et oration X France soon after mourned his irre- 
parable loss. He fell a sacrifice to his courageous zeal — his 
transcendent but still unavailing efforts, on behalf of the Prince 
de Polignac. They had been long estranged by political dif- 
ferences. M. de Martignac had even cherished resentment for 
the injuries done to his character by writers whom he had 

• Proces des Ministres, vol. ii. 9. 

t Ibid. vol. ii. 4. 

X Fuit hoc luctuosum suis acerbura patris grave bonis omnibus. At illi 
tamen reipublicse casus secuti sunt ut mihi non tarn erepta a diis immortalibus 
ita quam donata mors esse videatur. Non vidit, &c. de Oratore, lib. 8. 
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imagined to be in the pay of the Cabinet. M. de Poh'gnac had 
succeeded him in office, and had made no concession to his feel- 
ings. But when, at last, the time of danger came, M. de Polignac 
appealed to the protection of one whom he had always esteemed, 
and, although M. de Martignac had for twelve years retired 
from the profession of the bar, he, without hesitation, nobly 
stood forward to defend his political enemy. M. de Martignac, 
in his address to the Peers, says, that it were vain to seek in 
the History of England for an example of a member of the 
House of Commons permitted, in his capacity of counsel, 
to oppose at the bar of the House of Lords a parliamentary 
impeachment. There he was mistaken. The bar of England 
never yet submitted to such dictation, and never will stoop to be 
frowned out of the performance of its exalted duties by the power 
of the Crown or the menaces of the People. This, however, I 
freely admit, that our history affords no precedent of conduct like 
to his — Utinam noster esset. 

If, however, we are to enter on a comparison of illustrious 
names, whom have you to compare with the brave Lord Digby ? 
Lord Clarendon informs us that he had more prejudice than 
affection for the Earl of Strafford. Whom have you now capa- 
ble of emulating his noble example ? We had the pleasure, not 
long ago, of seeing M. Dupin in England. He was received 
here with all the respect due to his personal character, and to the 
eminence of his public station. I well remember his visit to 
Westminster Hall, and that the bar rose to do him honour. He 
took his seat on the bench of the highest Court of Criminal Judi- 
cature in the Kingdom, by the side of a learned Judge, who long 
before he attained his present elevation, had by an unflinching 
sincerity and consistency of conduct as an Advocate and Mem- 
ber of Parliament, won the respect of all parties in the State, a 
Nobleman, to whom we now look up with pride and reverence 
as to the worthy representative of the majesty of the English law — 
in the sure and certain hope, that rather than permit the purity 
of the ermine to be sullied by injustice to the meanest or the 
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highest of the King's subjects, he would cheerfully return to a 
private station, or, if need be, like Sir Thomas More, suffer 
with undaunted constancy. It was a kindred gallantry of mind 
which supported Lord Digby against the menaces of the incensed 
Commons, and, notwithstanding the desolating doctrines which 
of late have influenced, there still clings around the hearts of 
men enough of that innate love for the truly beautiful and 
sublime, to insure admiration for this virtue wherever it shall 
appear. What a glorious spectacle it would be for all the 
nations, what a triumph for the cause of freedom, of justice, and 
of good government, if the first Commoner of France, strong in 
his own virtuous purpose, and the well-earned confidence of his 
countrymen, should now present to the Representatives of the 
French people, a Bill of amnesty, of concord, and of peace. 
The President is too great a man to listen to the whisperings of 
that pitiful prudence which goes under the name of *' a family in 
which it is not legitimate but a disgrace." What h^s he to fear? 
The ungenerous and the mean may dread an acknowledgment 
which soothes the hurt mind, or repairs the wrongs, of the defence- 
less and the weak, but no man of real courage shrinks from the 
noble duty of redress. Enough has been done for vengeance — too 
much for justice. Already lias one mourner at the grave of 
earthly honours and earthly happiness which you have dug in a 
pestilent prison, fallen an early victim of pious devotion to her 
disconsolate and heart-broken parent. How much suffering is 
necessary to move your pity ? — How many funerals to appease 
your hate ? Will you wait until sorrow breaks the pride of 
England's noble blood, and all Europe echoes the reproach flung 
upon French faith — French justice— French honour — French 
freedom — by her who trusted to them all — an injured and wi- 
dowed Princess * ? Look to it while there still is time. The 
hour is not far distant when repentance will be vain — when the 
day of reparation will be gone. 

• The Princess de Polignac is a daughter of the late Lord Rancliffe. See 
Article 25. Code Civil. Appendix VI. 



135 

I do not know that any apology can be necessary for the interest 
I have taken in this question. I have no resentments to gratify, 
no obligations to repay. I have no cause but the cause of justice 
and of humanity to serve. Faults enough I doubt not will be 
found in these reflections to prove that he who submits them to 
your indulgence has had no assistance from France. You encou- 
raged me to write with freedom. I trust they bear internal evi- 
dence of the disinterested sincerity of my conviction that the trial 
of the ministers of Charles X., by far the most remarkable pas- 
sage in the History of the Revolution of July, will one day be 
a source of shame and grief to a brave and generous and mag- 
nanimous nation. 

I remain, &c. 

WILLIAM SHEE. 

Inner Temple, London, 26th December 1835. 
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APPENDIX I. 

The lenity of the sentence on the Doctor shows the real object of the 
impeachment — " That you, Henry Sacheverel, Doctor in Divinity, shall be, 
and you are hereby enjoined not to preach during the term of three years next 
ensuing ;" that your printed sermons referred to by the impeachment of the 
House of Commons, shall be burnt before the Royal Exchange in London, 
between the hours of one and two of the clock on the 27th of this instant, 
March, by the hands of the common hangman, in the presence of the Lord 
Mayor of London and the Sheriffs of London and Middlesex. 

State TViaU — SachevereL 

APPENDIX n. 
ACTE D'ACCUSATION. 

La Chambre des Deputes accuse de trahison MM. de Polignac, de Pey- 
ronnet, de Chantelauze, de Guemon Ranville, d'Haussez, Capelle, de Mont- 
bel, ex-ministres, signataires des ordonnances du 25 Juillet : 

Pour avoir abus^ de leur pouvoir afin de fausser les elections, et de priver 
les 9itoyens du libre exercise de leurs droits civiques : 

Pour avoir chang^ arbitrsdrement et violemment les institutions du 
royaume : 

Pour s'etre rendus coupables d'un complot attentatoire, a la surete interi- 
eure de Tetat : 

Pour avoir excite la guerre civile, en armant ou portant les 9itoyens a 
s'armer les uns contre les autres, et port6 la devastation et le massacre dans 
la capitale et dans plusieurs autres communes : 

Crimes prevus par I'article 56 de la charte de 1814, et par les art. 91, 109, 
110, 123 et 125 du code penal. 

Voiei le texte de ces articles. 

Art. 91. L'attentat, ou le complot dont le but sera soit d'exciter la guerre 
civile, en armant. ou en portant les ^itoyens ou habitans a s'armer les uns 
contre les autres. 



138 

Soit de porter la d^rastatioD, le massacre et le pillage dans una ou plusieurs 
communes, 

Seront punis de la peine de mort, et les biens des coupables seront confis- 
ques. 

109. Lorsque par attroupement, voies de fait, ou menaces, on auraempeche 
un ou plusieurs 9itoyens d'exer9er leurs droits civiques, chacun des coupables 
sera puni d'un emprisonnement de six mois au moins, et de deox ans au 
plus, et de Tinterdiction du droit de voter et d'etre eligible pendant cinq ans au 
moins et dix ans au plus. 

110. Si ce crime a etecommis par suite d*un plan concert^, soit dans tout 
le royaume, soit dans un ou plusieurs departemens, soit dans un ou plusieurs 
arrondissemens communaux, la peine sera le bannissement. 

123. Tout concert de m^sures contraires aux lois pratiqu^, soit par la re- 
union dlndividus ou de corps deposituires de quelque partie de I'autorite pub- 
lique, soit par deputation ou correspondance entre eux, sera puni d'un empri- 
sonnement de deux mois au moins et de six mols au plus, contre chaque 
coupable qui pourra de plus etre condamn^ a Tinterdiction des droits cinques, 
et de tout emploi public pendant dix ans au plus. 

125. Dans le cas ou ce concert aurait eu pour objet ou r^sultat un complot 
attentatoire a la surete interieure de TEtat, les coupables seront punis de mort 
et leurs biens seront confisques. 

APPENDIX III. 

Extract from Commentaries on the Constitution of the United States, with a 
Preliminary Review of the Constitutional History of the Colonies and States 
before the adoption of the Constitution. By Joseph Sto&t, LL.D., Dane 
Professor of Law, in Harvard University. — Boston, 18dd. 

In England, the House of Commons is invested with the sole power of im- 
peachment, and the House of Lords with the sole power of trial. Thus a 
tribunal of high dignity, independence, and intelligence, and not likely to be 
unduly swayed by the influence of popular opinion, is established to protect 
the accused and secure to him a &vourable hearing. Montesquieu has deemed 
such a tribunal worthy of the highest praise ; Machiavel has ascribed the ruin 
of the Republic of Florence to the want of a mode of providing by impeach- 
ment against those who offend against the State. 

The great object to be obtained in the selection of a tribunal for the trial of 
impeachments are — impartiality, integrity, intelligence, and independence. If 
either of these is wanting, the trial must be radically imperfect To ensure 
impartiality, the body must be in some degree removed from popular power 
and passions, from the influence of sectional prgndice, and from the more 
dangerous influence of mere party spirit. To secure integrity, there must be 
a lofty sense of duty and a deep responsibility to future times as wdl as to God. 
To secure intelligence, there must be age, experience, and high intellectoal 
powers, as well as atiainmenw. To secure independence, there must be nuiit- 
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bers as well as talent and confidence resulting at once from permanency of 
place, and dignity of station, and enlightened patriotism. 

APPENDIX IV. 

[From Judge Story's work.] 

The third section of the third article is as follows :— " Treason against the 
United States shall consist in levying war against them, or in adhering to their 
enemies, giving them aid and comfort. No person shall be convicted of 
treason, unless on the testimony of two witnesses to the same overt act, or on 
confession in open court." 

Treason is generally deemed the highest crime which can be committed in 
civil society, since its aim is an overthrow of the government and a public re- 
sistance by force of its powers. Its tendency is to create universal danger and 
alarm ; and on this account it is peculiarly odious, and often visited with the 
deepest public resentment. Even a charge of this nature made against an 
individual is deemed so opprobrious that, whether just or unjust, it subjects 
him to suspicion and hatred ; and in times of high political excitement, acts of 
a very subordinate nature are often by popular prejudices, as well as by royal 
resentment, magnified into this ruinous importance. It is, therefore, of very 
great importance that its nature and limits should be exactly ascertained, and 
Montesquieu was so sensible of it that he has not scrupled to declare, that if 
the crime of treason be indeterminate, that alone is sufficient to make any govert^ 
ment degenerate into arbitrary power. The history of England itself is full of 
melancholy instruction on this subject. By the ancient common law it was 
left very much to discretion to determine what acts were or were not treason ; 
and the judges of those times, holding office at the pleasure of the crown, be- 
came but too often instruments in its hands of foul injustice. At the instance 
of tyrannical princes they had abundant opportunities to create constructive 
treasons ; that is, by forced and arbitrary constructions, to raise offences into 
the guilt and punishment of treason which were not suspected to be such *. 
The grievance of these constructive treasons was so enormous, and so often 
weighed down the innocent and the patriotic, that it was found necessary, as 
early as the reign of Edward III., for parliament to interfere and arrest it by 
declaring and^ defining all the different branches of treason. This statute has 
ever since remained the pole star of English jurisprudence upon the subject. 
And although upon temporary emergencies, and in arbitrary reigns since that 
period, other treasons have been created, the sober sense of the nation has 
generally abrogated them, or reduced them within narrow limits. 

Nor have republics been exempt from violence and tyranny of a similar 
character. The Federalist has justly remarked, that new fangled and artificial 
treasons have been the great engines by which violent factions, the natural 

♦ 25 Edw. 3, c 2 ; Hale, P. C- 259. 
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offspring of free governmenU, have usually wreaked their alternate malignity 
on each other *. 

It was under the influence of these admonitions, furnished by history and 
human experience, that the convention deemed it necessary to interpose an 
impassable barrier against arbitrary constructions, either by the Courts or by 
Congress, upon the crime of treason. It confines it to two species, first, the 
leyying of war against the United States ; and, secondly, adhering to their 
enemies, giving them aid or comfort f. 

In so doing they have adopted the very words of the Statute of Treason of 
Edward III., and thus by implication, in order to cut off at once all chances 
of arbitrary constructions, they have recognised the well settled interpretation 
of these phrases in the administration of criminal law which has prevailed for 
ages J. 

Fortunately, hitherto, but few cases have occurred in the United States in 
which it has been necessary for the Courts of Justice to act upon this 
important subject But, whenever they have arisen, the Judges have uniformly 
adhered to the established doctrines even when executive influence has exerted 
itself with no small zeal to procure convictions §, 

On one occasion only has the consideration of the question come before the 
Supreme Court, and we shall conclude what we have to say on the subject 
with a short extract from the opinion delivered upon that occasion. " To 
constitute that specific crime for which the prisoners now before the Court 
have been committed, war must be actually levied against the United States. 
However flagitious may be the crime of conspiring to subvert by force the 
government of our country, such conspiracy is not treason. To conspire to 
levy war and actually to levy war are distinct offences. The first must be 
brought into open action by the assemblage of men for a purpose treasonable 
in itself, or the fact of levying war cannot have been committed. 

So far has this principle been carried, that in a case reported by Ventris, 
and mentioned in some modem treatises on Criminal Law, it has been 
determined, that the actual enlistment of men to serve against the Government 
does not amount to levying war. It is true that in that case the soldiers 
enlisted were to serve without the realm, but they were enlisted within it, and 
if the enlistment for a treasonable purpose could amount to levying war, then 
war had been actually levied. 

It is not the intention of the Court to say that no individual can be guilty 
of this crime who has not appeared in arms agsdnst his country. On the 

• The Federalist. No. XLIII. 

t Jouinal of Convention, 221, 269,270, 271. 

^ 4 Black. Comm. 81 — 84 ; Foster, Crown Law, Discourse 1. 

$ Sec. 4, Jefferson's Correspondence.— 72, 75, 78, 83, 85, 86, 87, 88, 90, 101, 102, 
103. See Ban's Trial in 1807. 

Exparte BoUman, 4 Cranck, 126. See also United States v. Burr, 4 Cranck, 469 to 
508 ; People v. Lynch, 1 John Rep. 553. 
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contrary, if war be actually levied, that is, if a body of men be actually 
assembled for the purpose, all those who perform any part, however minute^ 
or however remote from the scene of action^ and who are actually leagued in 
the general conspiracy, are to be considered as traitors. But there must be an 
actual assembly of men for the treasonable purpose to constitute a levying 
of war. 

The other part of the clause requiring the testimony of two witnesses to the 
same overt act, or a confession in open Court to justify a conviction, is founded 
upon the same reasoning. A like provision exists in British Jurisprudence, 
founded upon the same great principle of protecting men against false testimony 
and unfounded confessions to their utter ruin. It has been well remarked thai 
confessions are the weakest and most sttspicious of all testimony ^ ever liable to be 
obtained by ariijicey false hopes,, promises of favour y or menaces^ seldom remembered 
accurately or reported with due precision, and incapable in their nature of being 
disproved by other negative evidence. To which it may be added that it is easy to 
be forged and the most difficult to guard against. An unprincipled demagogue, 
or a corrupt courtier, might otherwise hold the lives of the purest patriots in 
his hands without the means of proving the falsity of the charge, if a secret 
confession uncorroborated by other evidence would furnish a sufficient founda- 
tion and proof of guilt. And wisely also has the constitution declined to suffer 
the testimony of a single witness, however high, to be sufficient to establish 
such a crime which rouses against the victim at once private honour and 
public hostility. There must, as there should, be a concurrence of two 
witnesses to the same overt, that is, open act of treason, who are above all 
reasonable exception. 

APPENDIX V. 

[From Cobbett's Parliamentary History, vol. i. 383.] 

[Mr. Justice Powell and others examined touching the Dispensing Power.] 
This day Mr. Justice Powell attended according to order, and being called in. 

The Speaker said. The house has sent for you to desire you to inform them, 
whether the Judges were sent to, to meet together in Sir Edward Hales*s case ? 

Mr. Justice Powell : " The Judges were sent to, to meet my Lord Chancel- 
lor, at Seijeant's Inn, in Fleet^street, all the twelve Judges were present, and 
there it was proposed, Whether the king could dispense, &c., in Sir Edward 
Hales's case ? 1 beg the favour to be excused from making answer as to persons. 
It is improper for me to accuse any. I humbly beg the favour that I may be 

exempted.** And withdrew. 

The Speaker, Mr. Justice Powell, the house has considered your answer, and 
has commanded me to acquaint you, that for what concerns yourself they will 
not question you nor require an answer ; but for what you please of the other 
Judges, there can be no tie of secrecy ; you are under a duty to tell your 
knowledge. This is not properly an accusation of the Judges, but your testi- 
mony is required to deliver your knowledge. 
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Mr. Justice Powell : I am very free to declare any thing relating to myself, 
bttt to others, unless you command me, I desire your excuse. 'Us at a great 
distance, a great while since, but I shall declare what 1 remember. I am un- 
willing to incur the displeasure of this honourable house. • 

Going on Wednesday or Thursday in Trinity term [2 James ii.] to dine at 
Serjeant's Inn, Chancery Lane, I was desired to attend at the other Serjeants 
Inn, in Fleet-street, at 4 o'clock, where being met, my Lord Chief Justice Her- 
bert told us what the business was. He desired my opinion with the rest of 
the Judges in Sir Edward Hales's case. 

He cited some cases to make out the king's dispensing power ; he cited 
Coke's 12th Report. After he had done, it was my turn as puisne Judge to 
speak. I answered, the case was of great importance, and for the present I 
was not able to do it, till I had consulted books against Michaelmas teroL He 
said he would have it on Tuesday, I said the time was short, but I would wait 
on him. Milton, who was then baron, gave his opinion. That he might dis- 
pense. The next was Lutwich, who ssud, he restrained it to this case, and 
thought the king could dispense in this case, but not in ecclesiastical cases. He 
restrained it to that case before w, not relating to religion. Jenner was the 
next, who said. The king might dispense. Wright was for dbpeusing ; Hol- 
loway, I believe, was for dispensing ; I cannot say it positively, I was at a 
distance. Streete was against it. Lord Chief Baron Atkins was at a greater 
distance ; I could not well understand him ; he cited several cases. Lord 
Chief Justice Bedingfield's opinion was. That the king could dispense. This 
is all I can say in the matter transacted so long ago. Nothing was put in 
writing, nor notes taken of what was then spoken. As for what concerns my- 
self, I attended my Lord Chief Justice, at his chamber. I called on Mr. Jus- 
tice Lutwich, who went with me, and there I heard firstof the judgment given 
on the Monday morning. 'Twas given Monday, because there was a grand 
jury of persons of quality that day, and it was thought the next would not have 
had such an audience, and therefore they hasted giving judgment that day ; so I 
did not deliver my opinion. I beg pardon, it was my foigetfulness not to 
name Wythers and Heath. [Upon the Speaker's asking of them, &c.] They 
were with the majority for the dispensing power ; I think no persons were pre- 
sent but the twelve Judges, and I am pretty confident of it. The question 
was delivered by word of mouth by Lord Chief Justice Herbert. * Whether 
the king could dispense with the statute of 25, chap. ii. and the accepting a 
commission by that dispensation.* He then withdrew. 

APPENDIX VI. 

[Article 25, Code Civil! 
The effect of civil death is to deprive the condemned person of all his pro- 
perty, the rights of his heirs immediately take eflfect ; all his goods belong at 
once to them, just as in the case of natural death and intestacy He cannot 
inherit, nor can one inherit through him, property which may afterwards descend 
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to him. He cannot dispose of bis goods in whole or in part, either by gift or 
testamentary disposition, nor acquire any thing in either way except necessary 
food. He cannot be guardian, nor concur in any acts belonging to that cha- 
racter. He cannot be witness to any solemn or authentic act, nor be allowed 
to give evidence in a Court of Justice. He cannot bring or defend an action 
except in the name of a curateur, specially appointed by the Court in which 
the action is brought. He is incapable of contracting a marriage, productive 
of any civil right. If he be already married^ his marriage is dissolved as to all its 
civil effects. His wife and his heirs are empowered to enforce all rights and 
actions to which his natural death might give rise. 



THE END. 
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